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A. INTRODUCTION

1. The Growth Management Act (GMA) and Land
Use Planning Arguments in Petitioner’s Opening
Brief are Irrelevant to the Subject Matter of this

Appeal.

The decision to be made by this court does not involve the review
or collateral attack on the past legislative decisions’ of the Woodinville
City Council that allow for and maintain R-1 residential zoning in the
Leota and Wellington neighborhoods of Woodinville. Thurston County v.
WWGMHB, 164 Wn.2d 329, 190 P.3d 38 (2608); Woods v. Kittitas
County, 162 Wn.2d 597, 174 P.3d 25 (2007). Maintenance of R-1 zoning
in these neighborhoods remains a viable option for the City Council under
the City’s Compréhensive Plan.” The propertieé are currently zoned R-1
on the City’s zoning map’, consistent with the City’s development
regulations* and comprehensive plan. Whether or not the existing R-1
zoning designation for the ILeota and Wellington’ neighborhoods

encourages “sprawling, suburban one-acre development” as characterized

! Legislative decisions include both the adoption of Comprehensive Plan policies and
development regulations codified in the Woodinville Municipal Code (“WMC”).

2 See City Land Use Goals and policies there under, Numbered: LU-1.1; LU-2; LU-3.4.1;
3.4.2. See Appendix C hereto.

3 The City Zoning Map from the hearing record is attached hereto as Appendix D.

* See zoning regulations in Appendix E.
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by Phoenix, or represents the appropriate zoning for the current level of
public services as determined by the Woodinville City Council’, is not a

determination to be made by this Court in deciding this appeal.

2. Citizen Participation.

The introductory statement made by Phoenix are simply a
passionate “setup” for their argument that the City Council bowed to
intense neighborhood pressure, rejected smart growth and embraced
sprawl. Phoenix argues that the City Council’s unlawful and erroneous
action must be reversed. The record, however, fails to demonstrate the
rezone denial resulted from “public pressure” on the City Council. On the
contrary, the record, as demonstrated by the Concerned Neighbors of
Wellington (CNW) in their bﬁeﬁng, is replete with well—researched and
verified oral testimony and documentary evidence submitted by members
of CNW and other residents of the neighborhoods throughout the land use
proceeding.  Public participation in land use matters is both
encouraged and mandated by state statutes and local regulations. See
RCW 36.70A, RCW 36.70B, WMC Chapter 17.11 (Public Notice), and
WMC Chapter 17.15 (Open Record Public Hearing). It is disingenuous for

the attorneys arguing on behalf of their developer clients to consistently

5 The Council’s decision denying the rezones are included in Appendix A and B.
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characterize responsible public participation as something “negative,”
tainting the decision making process. Public opposition is a factor that
may be legitimately considered by the City Council; it just can’t be the
sole basis for its decision. Henderson v. Kittitas County, 124 Wn. App.
747, 755, 100 P.3d 842 (2004), citing Tugwell v. Kittitas County, 90 Wn.

App. 1,9, 951 P.2d 272 (1998).

3. Co-operation with CNW in briefing.

As stated by Counsel for CNW in their briefing, the City and CNW

have collaborated in their briefing to this court, with the City’s briefing

- emphasizing the municipal land use law issues and CNW emphasizing the

substantial evidence in the hearing record supporting the decision of the

City Council.

B. STATEMENT OF THE CASE

Phoenix proposes to rezone two properties from R-1 (1 unit per
acre) to R-4 (4 units per acre). M Ex. 1 and WT Ex. 1. The properties are
located in the City of Woodinville in the Leota Neighborhood and more

particularly in the area of the neighborhood known as the Wellington
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Hills. The FEIS at page 3.4-2 (Appendix G) describes the neighborhoods

as follows:

Leota Neighborhood

The two proposals are located within the
Leota neighbor hood. The Leota
neighborhood is predominately low-
density single-family homes, many
developed on 1-acre lots and most without
public sewer. There is a scattering of
undeveloped properties throughout the
neighborhood. There is an existing
Neighborhood business area at the
intersection of 156th Ave NE with
Woodinville -Duvall Road. Lake Leota is a
small * lake surrounded by single-family
residences located in the southeast portion of
the Leota neighborhood. The Wellington
Hills Golf Course and large-lot single-
family residential uses in unincorporated
Snohomish County border the Leota
neighborhood to the north. Figure 3.4-2(b)
shows land parcels by size.

Wellington Hills

The area in which the two proposal sites are
located is commonly known as Wellington
Hills, after the golf course immediately
north of the neighborhood (in rural
unincorporated Snohomish County). the
Wellington Hills area is in the northwest
corner of the larger Leota neighborhood.

Wellington Hills is a neighborhood of
mostly large-lot (0.5 acre to 2-acre lots,
zoned R-1), single-family residential
homes served by public water and
individual on-site septic systems. Many of
the homes were built in the 1970s and the
1980s, though some are newer, and a few
are older homes. Streets in Wellington
Hills are typically paved but without
curbs, gutter and sidewalks. Most of the
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neighborhood is heavily wooded, with
open areas, particularly in the north-
central part of the area.

Wellington Hills is bordered on the north by
the City limits, which also is the King-
Snohomish County line. Across the City line
are the golf course and larger-lot single-
family development. To the west, a steep,
wooded bluff separates Wellington Hills
from the North Industrial area. To the south
and east, Wellington Hills is bordered by
other parts of the larger Leota neighborhood.
(emphasis added)

An FEIS was prepared for the proposed subdivisions. It contains a

“SUMMARY OF IMPACTS, MITIGATION AND SIGNIFICANT

UNAVOIDABLE ADVERSE IMPACTS” beginning at page 1-9. It notes

that:

... All likely impacts could be mitigated by
a redesign- by adopted City regulations
and/or by elements incorporated into the
design of the proposal -- to a level that is
considered less than significant. Mitigation,
as defined by SEPA, includes actions that
can avoid, minimize, rectify, reduce,
compensate for or monitor impacts (WAC
197-11-768). However, some adverse
impacts are considered “unavoidable”
because they reflect a type of change that
is inherent in the proposed development
regardless of how it is designed. Urban
development, for example, unavoidably
entails clearing of vegetation, creation of
impervious surfaces, and conduct of human
activities. This category of impacts is
identified for each element of the
environment in the EIS and is summarized
in Section 1.5 below.” (emphasis added)
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See Appendix G hereto.

The FEIS also identified the following Major Conclusions at 1-44:

e impacts to steep, potentially unstable and erosion prone
slopes '
impacts to two wetlands, one on each site

e impacts of urban characteristics in a “rural character”
setting

e and to a lesser extent impacts to roadways, with site
distance problems

The FEIS also identified “SIGNIFICANT AREAS OF

CONTROVERSY AND UNCERTAINTY at page 1-44:

Controversy often arises from technical
issues and personal preferences. Wood
Trails and Montevallo are no exception. The
following are significant areas of
controversy  surrounding these two
proposals. :

Although the proposals (i.e., residential
plats) are not particularly large or unique in
nature, their location in a low-density
neighborhood (generally developed at an
average of about 1 dwelling unit per acre)
has generated controversy among nearby
residents. The controversy also reflects a
more general concern regarding future infill
development at urban densities from
introduction of sewers. As of this writing
the City has applied a moratorium to new
development within the R-1 zones of the
City and is conducting a study of
sustainable  development to  help
determine future direction for these
areas. The difficulty arises in the balance
between urban growth with a city’s
boundary and maintaining natural
environments and a low density zoning
with a rural character.
{KNE706526.DOC;3/00046.050035/}
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Major concerns raised by members of the
community relate to development
compatibility = because of differing
densities and loss of undeveloped
Iand/open space, and the resulting change
in character of the neighborhood. Issues

~regarding land use, density and

neighborhood change are probably the most
frequently raised and generate the most

. controversy. Proposed land uses are of the

same type as surrounding development (i.e.,
single-family residences) and, although the
proposed density is higher (4 dwelling units
per acre) it is still considered low-density
under the City’s Comprehensive Plan.

e Each proposal has direct impacts
on the environment, some which
could rise to the level of significant
adverse. Erosion hazard areas exist
on Wood Trails. Neighbors,
technical experts and the general
public differ in their views. Some
contend that the slope are stable
and can handle engineering
solution, while others believe that
slopes of this nature tend to create
long-term erosion and stability
problems, that are difficult to
prevent. The design of the proposal
could be altered to minimize many of
the potential effects.

e A debate over wurban design
standards such as road widths is
challenge. Wider roads create more
of a sense of urban character, yet
increase impervious area. Narrower
roads create amore rural character,
but challenge the need for parking
and safety on roads.

e One wetland on each proposal site
will be impacted. The one on
Wood Trails would be eliminated
and replaced with a detention
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facility and the one on Montevallo
will potentially be drained. Debate
is occurring over these two issues.
Removal of the wetland on Wood
Trials may be logical for it location
for the detention facility. (emphasis
added)

No significant uncertainty has been
identified by the City in regard to the type or
magnitude of impacts that are anticipated,
with the exception of the controversy over
density. All other issues can be mitigated.
The City believes that the impact
conclusions provided in the Final EIS are
accurate assessments of the whether
probable, significant adverse impacts would
occur, and are consistent with the technical
information considered in the environmental
review.

In section 1.7 of the FEIS at 1-45, “ISSUES TO BE RESOLVED”
the FEIS identified issues unresolved by the EIS and later decided by the

City Council in their decisions denying the rezones:

The EIS identifies many issues that will
be resolved during City review of the
proposal. The major issue regarding the
proposals is the compatibility of infill
residential development (at 4 dwelling units
per acre) with existing lower-density
residential development (averaging about 1
dwelling unit per acre), and the acceptability
to the community of the change associated
with this infill. The City will need to resolve
that issue when it considers the proposed
rezones. Other issues involve design factors
that will be resolved during City review of
the subdivision applications, if the rezone
and preliminary plat applications are
approved. The following table, 1.8-1
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provides examples of some issues to be
resolved. (emphasis added)

An open record hearing was conducted by a City Hearing
Examiner where transportation, compatibility, environmental, need, and
other issues were contested. Significant evidence was entered into the
record representing the different points of view.

The City Council after receiving a recommendation from its
Hearing Examiner to approve the two rezones, determined that infill
residential development at four dwelling units per acre waé in
incompatiblé with the existing lower density residential development. The
Council denied the rezone requests to maintain the current R-1 zoning.

This appeal followed.

C. SUMMARY OF ARGUMENT

The City Council as the City’s governing legislative body has the
discretion to deny a rezone, regardless of how well an applicant may
demonstrate compliance with the established common law and local
rezone criteria. The courts will affirm the denial of a rezone, so long as

there is any rational or reasonable basis to support the denial evident in the

record. Under LUPA, the reasoning or rationale of the Council need only

be supported by substantial evidence. Here the rational or reasonable basis

for the City Council’s denial of the rezone is set forth in its extensive
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written findings and conclusions. See Appendixes A and B. These findings
and conclusions, as further referenced in this brief and in the brief of the
concerned Neighbors of Wellington (CNW), are amply supported by the
record.

The City Council’s findings and conclusions recognize that
Phoenix Development, Inc. (Phoenix) failed to demonstrate compliance
with both the established common law and local rezone criteria.
Speciﬁcally, Phoenix failed to:

1.1  Demonstrate a substantial change of circumstances since -
the original zoning; or to demonstrate a need to rezone the pfoperties in
Qrder to implement a change in zoning called out for in the City’s
Comprehensive Plan; and

1.2 Demonstrate that the proposed rezones bore a substantial
relationship to the public health, éafety and welfare; and

1.3 Demoﬁstrate a substantial need for the rezone; and

1.4  Demonstrate that the proposed zone reclassification is
consistent and compatible with uses and zoning of the surrounding
properties.

The current R-1 zoning designation for the subject properties is

consistent with the comprehensive plan’s future land use map, with the
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guidelines for determining the appropriateness of R-1 zoning in WMC
21.04.080(2)(a), and with meeting the City’s 20 year planning obligations
consistent with the county’s buildable lands survey. The City Council’s
denial of the rezone applications was a reasonable exercise of City
Council discretion. A change in zoning for the two properties was
determined by the Council to be unnecessary at this time. The validity of
this decision is, at minimum, “fairly debatable”, and must be sustained
under the applicable standard of judicial review.

D. ARGUMENT

1. Standards and Procedures Governing Zoning Law.

a. Courts do not rezone property. City
Councils decide whether or not to rezone

property.

At its core, Phoenix’s argument attempts to characterize the
requested rezones as essentially ministerial decisions to which any
developer is unequivocally entitled. Contrary to Phoenix’s contentions,
however,'the decision to rezone — or not to rezone — a particular parcel
falls within the broad, exclusive discretion of the locél legislative body.
Washington law is clear that “[c]ourts simply do not possess the power to.

. rezone a zoned areal.]” Teed v. King County, 36 Wn. App. 635, 644,
677 P.2d 179 (1984). For this reason, courts “cannot and shbuld not

invade the legislative arena or intrude upon municipal zoning
{KNE706526.DOC;3/00046.050035/}
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determinations, absent a clear showing of arbitrary, unreasonable,
irrational or unlawful zoning ‘action or inaction.” Id.

The Woodinville City Council’s unanimous decision to retain the
current zoning designation for the Wood Trails and Montevallo project
sites in the instant case easily satisfies this deferential standard. After an
extensive hearing and review. process, the City Council entered detailed
findings and conclusions in support of its decision. The Council carefully
considered Phoenix’s request under the City’s locally codified rezone
standards and ultimately determined that the proposal (1) was inconsistent
with relevant comprehensive plan provisions, (2) would be out of
character with the surrounding neighborhood, (3) would cause
unmitigatable impacts to local transportation systems, and (4) was
unnecessary in order to implement relevant City plans, goals, timeframes
and policies. These findings and conclusions are demonstrably supported
by the administrative record as documented below.

Phoenix seeks reversal of the Woodinville City Council’s decision
refusing to rezone the Wood Trails and Montevallo project sites from R-1
to R-4 residential densities. Appellant’s Brief at 4. The crux of Phoenix’s
argument in this regard is that “the Wood Trails and Montevallo proposals

clearly meet all of the City’s rezone criteria.” Appellant’s Brief at 47. As
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explained infra, this contention is erroneous in light of thé substantial
record evidence demonstrating that there have been no changed conditions
from the time of the original zoning, no demonstrated need by the city for
the increased residential dénsity at this time and in this location, the
difference in neighborhood character between R-1 and R-4 density zoning,
and the lack of adequate public services to support the increased density
(including roads built to current standards, public parks, public transit, and

existing public sewer services).

b. The City Council decision to rezone
property is inherently discretionary.

It is a basic precept of municipal law that “[z]oning is a
discretionary exercise of police power by a legislative authoﬁty.”
Anderson v. Island County, 81 Wn.2d 312, 317, 501 P.2d 594 (1972)
(emphasis added). For this reason, a local government’s decision
regarding a rezone is entitled to deference ‘on review. See, e.g., Bassani v.
Bd. of County Cm’rs for Yakima County, 70 Wn. App. 389, 393, 853 P2d
945 (1993). “If the validity of the legislative authority’s classification for
zohing purposes is fairly debatable, it will be sustained.” Anderson, .81
Wn. App. at 317.

This judicial deference results from the unique status of municipal

zoning power. Unlike other categories of local land use approvals,
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rezoning is non-delegablé, see RCW 35A.63.170(2)(c); may be exercised
only by the local legislative body of the municipality, see Southwick, Inc.
v. Lacey, 58 Wn. App. 886, 889, 795 P.2d 712 (1990); must be effected by
ordinance, see 17 William B. Stoebuck & John W. Weaver, Washington
Practice: Real Estate: Property Law §4.16, at 240 (2d ed. 2004); and is not
subject to local referendum. See Leonard v. City of Bothell, 87 Wn.2d
847, 557 P.2d 1306 (1976). And site-specific rezones are one of the few
categories of land use procedures in which applicants are not protected
from future regulatory amendments under the “vested rights doctrine”.
See Teed, 36 Wn. App. at 645.
Washington courts have developed a multi-faceted standard for

reviewing local rezone decisions:.

(1) there is no presumption favoring the

action of rezoning; (2) the proponents of the

rezone have the burden of proof in

demonstrating  that conditions have

substantially changed since the original

zoning. . . ; and (3) the rezone must bear a

substantial relationship to the public health,

safety and welfare.

Parkridge v. City of Seattle, 89 Wn.2d 454, 462, 573 P.2d 359 (1978).°

6 Under current caselaw, proponents of a rezone are no longer required to satisfy

the “changed conditions” criterion of the Parkridge test if the rezone would implement
relevant policies of the municipality’s comprehensive plan. See Bjarnson v. Kitsap
County, 78 Wn. App. 840, 846, 899 P.2d 1290 (1995).
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Courts have occasionally employed the Parkridge criteria to
reverse local decisions approving a rezone proposal.v See, e. g.', Citizens for
Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861, 875, 947 P.2d
1208 (1997). Significantly, however, no recorded Washington case has
ever used them to grant the type relief sought by Phoenix in the present
case: overturning a local legislative body’s decision to deny a requested
rezone.

Indeed, Washington courts have repeatedly emphasized precisely
the opposite princiﬁle — that a municipality cannot be judicially forced to
rezone property even where a developer has in fact satisfied the Parkridge
standards. “The approval br disapproval of a rezone or reclassification of
a paﬁicular parcel or property is a discretionary legislative act which
cannot be compelled[.]” Teed, 36 Wn. App. at 642-43. See also Balser
‘Investments, Inc. v. Snohomish County, 59 Wn. App. 29, 40, 795 P.2d 753
(1990) (noting that applicant’s satisfaction of rezone criterion “certainly
did not mandate that a zoning official must grant a rezone”) (superseded
by statute on other grounds, Freeburg v. City of Seattle, 71. Wh. Apﬁ. 367,
370, 859 P.2d 610 (1993)) (emphasis added).

Phoenix cites J.L. Storedahl & Sons, Inc. v. Clark County, 143 Wn.

App. 920, 931, 180 P.3d 848 (2008), to establish that site-specific rezone
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decisions are quasi-judicial in nature, and therefore, the Council’s
discretion is limited by legislatively established criteria. In Storedahl, the
Council was directed to approve a rezone where the Council failed to base
its decision, reversing the Hearing Exéminer, on the legislatively
established criteria for granting rezones set forth in CCC 40.510.030.
Woodinville does not dispute that site-specific rezone requests are
quasi-judicial in nature and that the Council must apply the applicable
code provisions relating to granting or denying rezone requests in making
its' decision. In this case, the Council applied WMC 21.44.070 in
determining that a zone reclassification should not be granted, and thus,
did not run afoul of Sforedahl. Storedahl does not support the proposition
that the Council is obligated to grant a rezone, even if the applicant has
met the code requirements. If substantial evidence exists demonstrating
that the Council could also deny the rezone based on the legislatively
established criteria, the Council has discretion to choose, in its legislative
capacity, the zoning classification that would best suit the community.

C. Local Authority to impose zoning criteria.

Separate from the Parkridge standards discussed above,
municipalities may adopt and enforce their own local criteria for zoning

map amendments. See, e.g., Woods v. Kittitas County, 162 Wn.2d 597,
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174 P.3d 25 (2007); Henderson v. Kittitas County, 124 Wn. App. 747,
753, 100 P.3d 842 (2004). The City of Woodinville’s standards governing
site-specific rezones are codified at WMC 21.44.070. See Appendix F. In
addition to demonstrating compliance with the City’s Comprehensive
Plan, a rezone proponent must establish that:

(1) There is a demonstrated need for

additional zoning as the type proposed.

(2) The zone reclassification is

consistent and compatible with uses and

zoning of the surrounding properties.

(3) The property is physically and

practically suited for the uses allowed in the

proposed zone reclassification.
WMC 21.44.070.

Phoenix contends that the Woodinville City Council misapplied
these criteria in denying the Wood Trails and Montevallo rezone
proposals. As demonstrated below, however, Phoenix’s argument is
without merit. The City Council’s decisions were based upon substantial
record evidence, a commonsensical interpretation of the Woodinville
Municipal Code, and a reasonable exercise of its legislative discretion in

determining the appropriate location, character and timing of future

residential growth within the Woodinville community.

7 Phoenix erroneously contends that the purpose statement contained in WMC
21.04.080 is a “rezone criteria”. Appellant’s Brief at 23.
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2. The Woodinville City Council is not bound by the

Hearing Examiner’s recommendation.

Phoenix places emphasis upon the fact that the Hearing Examiner

recommended approval of the Wood Trails and Montevallo rezone

proposals. Appellant’s Brief at 16, 48.

8

But the Hearing Examiner’s

recommendation to the Woodinville City Council was just that — a mere

recommendation. See WMC 17.07.030; WMC 21.42.1 10(2). As the final

decision-maker for any rezone proposal, the City Council retained broad

latitude to accept or deny the proposed Wood Trails and Montevallo

zoning map amendments:

[R]ezoning involves two necessary steps, a
recommendation from the local planning
commission, ‘planning agency’, or hearing

- examiner to the local legislative body and

legislative action by that body. The
planning commission, etc. must hold at least
one public hearing on a proposed rezoning,
Of course, the local legislative body does
not have to adopt a rezoning ordinance that
is consonant with the planning agency’s
action; that action is only recommendatory.
The legislative body may adopt a different
ordinance or may refuse to adopt any
ordinance.

8

As noted at page 6, supra, the “recommendation”

of the City’s Planning

Department was at best a highly qualified endorsement of the applicant’s rezone requests.
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17 Stoebuck & Weaver, Washington Practice §4.16, at 240, supra,
(emphasis added) (internal citation omitted). See also Tugwell, 90 Wn.
App. at 8.

The Woodinville City Council’s refusal to approve the Wood
Trails and Montevallo rezone requests was consistent with this well-
established discretion. The City Council was not bound by the Hearing
Examiner’s recommendations, and was instead free to render its own

conclusions regarding the extent to which Phoenix’s proposals satisfied

| the zone reclassification criteria codified at WMC 21.44.070.

3. - The Woodinville City Council is not collaterally
estopped from denying the Wood Trails and
Montevallo rezone proposals.

| a. The Elements for the Test to Establish the
Application of Collateral Estoppel Cannot
be Met.

Phoenix alleges that it submitted its development applications for
the Wood Trails and Montevallo projects at least in part in reliance upon
Hensley v. City of Woodinville, a 1997 decision of the Central Puget
Sound Growth Management Hearings Board (CPSGMHB). Appellant’s
Brief at 44. Focusing heavily on dicta from the CPSGMHB’s Hensley
decision, Phoenix contends that the Woodinville City Council is

collaterally estopped from denying the Wood Trails and Montevallo

 rezone proposals. Appellant’s Brief at 44.
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Hensley involved a challenge to the City’s initial Comprehensive
Plan. Hensley v. City of Woodinville, CPSGMB Case No. 96-3-0031,
Final Decision and Order (February 25, 1997), at 1-3. One of the
Comprehensive Plan policies challenged in the proceeding was Policy LU-
3.6, unde_:r which the City wouldv “[aJlow densities higher than one
dwelling unit per acre only when adequate services and facilities are
available to serve the proposed development.” Id. at 8. Citing previous
Growth Board decisions that had imposed a bright line GMA standard of
four dwelling unit per acre for urban residential density, the CPSGMHB
invalidated Policy LU-3.6 as inconsistent with this mandate. Id. at 8-9 &
n.1 (citing Bremerton v. Kitsap County, CPSGMHB Cése No. 95-3-0039,
Final Decision and Order (October 6, 1995), at 50). There was no Growth
Board challenge in Hensléy to the allowance for R-1 residential zoning
wifhin the comprehensive plan or to the zoning of 'the Wellington and
Leota neighborhoods as R-1 or to the failure of the City to rezone the
properties from R-1 to R-4. The doctrine of collateral estoppel cannot
based upon Hensley cannot be applied to prevent the City Council from

denying the rezones.

The‘party asserting collateral estoppel bears
the burden of proof, McDaniels v. Carlson,
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108 Wn.2d 299, 303, 738 P.2d 254 (1987),
and four requirements must be met:

(1) the issue decided in the prior
adjudication must be identical with the
one presented in the second; (2) the prior
adjudication must have ended in a final
judgment on the merits; (3) the party against
whom the plea of collateral estoppel is
asserted must have been a party or in privity
with a party to the prior litigation; and (4)
application of the doctrine must not work
an injustice.

Williams, 132 Wn.2d at 253-54 (emphasis
added).

State v. Gary, J.E., 99 Wn. App. 258, 262, 991 P.2d 1220 (2000).

Elements (1) and (4) of the test for collateral estoppel cannot be

met. As demonstrated above, the issue decided in Hensley— i.e., whether

or not a City Comprehensive Plan policy prohibiting residential densities

higher than R-1 unless adequate services and facilities are available to

serve the proposed development — is hardly “identical” to the central

issue implicated in the instant LUPA appeal: whether or not specific

properties validly zoned R-1 should be rezoned to R-4° In order for

collateral estoppel to apply, “the issue to be precluded must have been

actually litigated and necessarily determined in the prior action.” City of

Arlington v. Central Puget Sound Growth Management Hearings Board,

o WMC 21.04.080(2)(a) and WMC 21.04.080(2)(b) which on their face conflict
with the decision in Hensley, were not appealed to the Growth Board when adopted by

the City Council.
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138 Wn. App. 1, 25, 154 P.3d 936 (2007) (citation omitted). The
CPSGH’s dicta in Hensley regarding urban densities was framed
exclusively in the context of a since-repealed Comprehensive Plan
provision; the Growth Board did not — and lacked authority to — address
the site-specific, quasi—judiciél issues implicated by the Wood Trails and
Montevallo rezone requests. See, e.g., Wenatchee Sportsmen Ass’n v.
Chelan County, 141 Wn.2d 169, 178-79, 4 P.3d 123 (2000) (GMHB lacks
jurisdiction to review site-specific rezone decisions). Because these issues
clearly were not “éctually litigated and necessarily determined” in

Hensley, Phoenix’s collateral estoppel argument is without merit.

b. Growth Management Act principles —
including the density standard espoused in
Hensley — are inapplicable in LUPA

proceedings.

At its core, Phoenix’s estoppel theory — as well as its “sound
planning principals” argument — attempts to graft growth management
policy principles onto the decisional framework for a site-specific rezone

proceeding.'’® Appellant’s Brief at 44. A recent Washington Supreme

12 Phoenix also attempts to graft GMA principles onto the framework for deciding a site-
specific rezone request when, at page 25, they argue that parks, roads, and walkways are
not “urban services” as defined in the GMA, and therefore, their adequacy should not be
considered in the Council’s decision. Because Woods dismissed the argument that GMA
planning requirements could form the basis for reversing a rezone decisions, Phoenix’s
argument is moot even if their interpretation of the statute defining “urban services” is

correct.

{KNE706526.DOC;3/00046.050035/}
-22 -



Court decision has' expressly rejected this approach. In Woods v. Kittitas
County, the Court reiterated that “a challenge to a site-specific land use
decision can only be for violations of the comprehensive plan and/or
development regulations[.]” The Woods Court explicitly considered and
dismissed the argument that GMA planning requirements could form the
basis for reversing a local jurisdiction’s rezoning decision, holding that “a
site-specific rezone cannot be challenged for compliance with the GMA.”
Id at 614 (emphasis added). A superior court lacks subject matter

jurisdiction to consider arguments of this type. Id. at 615.

C. The urban density standard espoused in
Hensley has been overruled.

| The Growth Board’s dicta in Hensley regarding appropriate urban
densities under the GMA was based upon the so-called “bright line rule”,
a four-unit-per-acre standard developed by the CPSGMHB in prior
decisions. Hensley v. City of Woodinville, CPSGMB Case No. 96-3-0031,
Final Decision and Order (February 25, 1997), at n.1. Critically, however,
the bright-line rule — as well as the Growth Board’s Vauthority to impose a
numerical density standard under the GMA — was rejected by the -
Washington Supreme Court in Viking Properties, Inc. v. Holm, 155 Wn.2d
112, 118 P.3d 322 (2005) (internal citation omitted).
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The Viking decision, recently confirmed Thurston County v.

WWGMHB, supra, fatally undermines Phoenix’s reliance upon Hensley.

d. Phoenix’s “reliance” on Hensley was a
calculated — albeit ultimately unsuccessful
—business risk. :

‘Phoenix’s decision to submit a combined rezone/preliminary
application for the Wood Trails and Montevallo proposals, respectively,
was hardly inadvertent. Unlike applications for building permits,
preliminary plats and other categories of land use approvals, a rezone
application does not “vest” a proponent to the local municipality’s current
development regulations. See, e.g., Hale v. Island County, 88 Wn. App.
764, 771, 946 P.2d 1192 (1997). Washington courts have, however,
recognized a limited exception to this rule where a developer
simultaneously submits a rezone request together with a preliminary plat
application. See, e.g., Schneider Homes, Inc. v. City of Kent, 87 Wn. App.
774, 779-80, 942 P.2d 1096 (1997). Phoenix took advantage of this
opportunity by making the strategic decision to ﬁle.the Wood Trails and
Montevallo rezone proposals together with the preliminary plat
applications for each project. This decision by Phoenix was apparently

based upon Phoenix’s novel interpretation of WMC 21.04.080(1)(2) i.e.,
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that the Woodinville City Council was required to upzone the Wood
Trails and Montevallo project sites upon demand. But, as explained at
length supra, both state law and the Woodinville Municipal Code
preserved the City Council’s discretion to grant or deny these — or any
other — rezone proposals. Phoenix’é alleged/“reliance” under these
circumstances was thus objectively unreasonable, as it depended entirely
upon an outcome (rezone approval) that was wholly speculative. Estoppel
against the City clearly cannot apply to rescue Phoenix from such a self-

created hardship.

4. Neither WMC 21.04.080(1)(a) nor any other
provision of the Woodinville Municipal Code
(“WMC”) mandates or requires the City Council to
approve an application to up-zone property zoned
residential R-1 to residential R-4, even if adequate
public services can be provided.

a. The provisions of WMC 21.04.080(1) are
not part of the rezone criteria adopted by
Ordinance of the Woodinville City Council.

WMC 21.44.070 (Appendix I) sets forth the criteria that must be
demonstrated should the City Council, in its discretion, decide to grant a

rezone application.'" The code section provides as follows:

1 The three criteria are in addition to the well-established law providing that a rezone
will be upheld only if there is substantial evidence indicating that conditions have
substantially changed since the original zoning; and the rezone must bear a substantial
relationship to the public health, safety, morals, or welfare. Parkridge v. City of Seattle,
89 Wn.2d 454, 462, 573 P.2d 359 (1978); and Belchar v. Kitsap County, 60 Wn. App.
949, 952, 808 P.2d 750 (1991).
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21.44.070 Zone reclassification.

A zone reclassification shall be

. granted only if the applicant demonstrates

that the proposal is consistent with the
Comprehensive Plan and  applicable
functional plans at the time the application
for such zone reclassification is submitted,
and complies with the following criteria:

(1) There is a demonstrated need for
the additional zoning as the type proposed.

(2) The zone reclassification is
consistent and compatible with uses and
zoning of the surrounding properties.

(3) The property. is practically and
physically suited for the uses allowed in the
proposed zone reclassification.

(Emphasis added).

(Appendix E)or to any other section of the WMC for additional criteria
required to be met in order for a requested zone reclassification to be
approved. WMC 21.04.080 — upon which Phoenix strenuously (and
selectively) relies — is not designated as rezone criteria, but is instead
specifically framed as a mere “purpose statement” for the Residential
Zones designated in the chapter and on the City zoning map. WMC
21.04.020, the code section immediately proceeding the purpose

statements for all city zone designations (including WMC 21.04.080) for

There is no reference in WMC 21.44.070 to WMC 21.04.080

residential zones, states as follows:
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21.04.020 Zone and map designation
purpose.

The purpose statements for each
zone and map designation set forth in the
following sections shall be used to guide the
application of the zones and designations to
all lands in the City of Woodinville. The
purpose statements also shall guide
interpretation and application of land use
regulations  within the zones and
designations, and any changes to the range
of permitted uses within each zone through
amendments to this title. (emphasis added)

There is no indication that the purpose statements should be used

by the City Council in the making of site specific rezone determinations or

that they supplement the rezone criteria specifically set forth in WMC

21.44.070.

WMC 21.04.080(1)(a), is mischaracterized by Phoenix in its

Appellate Brief at 23 and 44 as one of two provisions of the WMC which

sets forth “rezone criteria,” states in pertinent part (relating to the “low-

density zones”) as follows:

21.04.080 Residential

" (1) The purpose of the Urban
Residential zones (R) is to implement
Comprehensive Plan goals and policies for
housing quality, diversity and affordability,
and to efficiently use residential land, public
services and energy. These purposes are
accomplished by:

(a) Providing, in the low-
density zones (R-1 through R-4), for
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predominately  single-family  detached
dwelling units. Other development types,
such as duplexes and accessory units, are
allowed under special circumstances.
Developments with densities less than R-4
are allowed only if adequate services”
cannot be provided;

[subsection (b) R-5 through
R-8, subsection (c) R-9 through R-18 and
(d) subsection R-9 through R-18 are
omitted]

Nothing in this section, including the underlined language relied

upon by Phoenix, even remotely indicates that a site specific request to
rezone property from R-1 to R-4 must be approved if the requestor can
demonstrate that “adequate public facilities” exist or can be provided.
WMC 21.04.080(1)(a) simply indicates Why the Leota and Wellington
neighborhoods are zoned R-1. Appellant’s argument that WMC
21.04.080(1)(a) must be interpreted to require the City Council to approve
the rezones because the Petitioner has included the extension of sewer to

the subject properties is a creation of Appellant’s irriagination:

12 «Services” is an undefined term in WMC Chapter 21.06 or in WMC Chapter 21.04.
However, Chapter 21.28 (Appendix H) titled “Development Standards - Adequacy of
Public Facilities and Services” provides a reasonable basis for the interpretation that
services as used in the subject language, means at least those services identified in
Chapter 21.28. those services include adequate sewage, water, roads, vehicular access,
fire protection, and school concurrency. In addition, the ordinary meaning of the word
services is broader than any one single municipal service and would seem to include all
municipal service appropriate to an R-4 designation. For example, WMC Chapter 3.36
(Appendix I) requires Park Impact fees to be paid because parks are an essential
municipal service. WMC 3.36.110 allows an impact fee credit if the developer actually
provides park system improvements with their development.
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e Appellant can cite to no statement from City Staff in the
entire voluminous hearing record agreeing with this
interpretation.

e There is no reference in the entire voluminous hearing
record to Iany previous findings of fact adopted by the City
Council approving a rezone from R-1 to R-4, simply
because the applicant will extend sewer to the subject
property.

e Even the two written recommendations of the City Hearing
Examiner so highly praised by Phoenix, fail to recognize
any such interpretation.” |

b. A Purpose Statement is an Idicia of
Legislative Intent and not a Regulatory

Requirement.

It is also well settled law that the purpose section of an ordinance
or statute cannot be interpreted as setting forth mandatory requirements.
Legislative statements of policy and purpose do not give rise to
enforceable rights in and of themselves. It is the substantive statutory

sections that follow the statement of policy or purpose that provide the

13 The Hearing Examiner did interpret the language of WMC 21.04.080(1)(a) differently
than the interpretation given by the City Council. That difference in interpretation will be
addressed later in this brief.
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enforceability of certain rights or ‘obligations. Judd v. Am. Tel. & Tel. Co.,
116 Wn. App. 761, 770, 66 P.3d 1102 (2003); and In re Welfare of J.H.,
75 Wn. App. 887, 891, 880 P.2d 1030 (1994). The purpose statement of a
statute or an ordinance is simply an indicia of legislative intent. See, e.g.,

Jeffery v. Weintraub, 32 Wn. App. 536, 540, 648 P.2d 914 (1982).

5. WMC 21.04.080(2)(a) and WMC 21.04.080(2)(b)
provide a rational basis for the City Council to deny
the requested rezones.

a. WMC 21.04.080(2)(a)

WMC section 21.04.080(2)(a) makes the following statement of
public policy providing a reasonable guideline for the City Council to
consider when considering a request to upzone property in an R-1 zone to

a higher residential density:

(2) Use of this zone is appropriate in
residential areas designated by the
Comprehensive Plan as follows:

(a) The R-1 zone on or adjacent to
lands with area-wide environmental
constraints, or in  well-established
subdivisions of the same density, which are
served at the time of development by public
or private facilities and services adequate to
support planned densities;
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The Wellington and Leota neighborhoods are both older, well-

established neighborhoods with subdivisions of R-1 density.’* They are

* both located within an area designated for “Low Density” Residential

Zoning by the Comprehensive Plan. They are served by both public and
private services that were adequate at the time of development, but are
arguably deficient in some respects (roads, pedestrian facilities, parks, and
transit) by today’s standards. These recognized deficiencies required

significant mitigation measures to be required in the FEIS for the R-4

rezone alternative. The Wellington neighborhood is also arguably

environmentally . constrained by steep slopes. The Council recognized
these circumstances in its finding of fact number 6 in both rezone
decisions. Finding 6 provides a rational basis for denial of the rezones.
The current R-1 zoning is appropriate for the area in which the subject
properties are located due to:
o Well estéblished subdivisions of the same density; and
o Public and private services adequate for R-1 development;
and |
e In the case of the property proposed for the Wood Trails

subdivision, the lands are adjacent to lands with

14 See Statement of the Case.
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environmental constraints."’
The findings are supported amply in the hearing record.'®

b. WMC 212.04.080(2)(b).

(b) The R-4 through R-8 zones [are
appropriate] on wurban lands that are
predominantly environmentally
unconstrained and are served at the time of
development, by adequate public sewers,
water supply, roads and other needed public
facilities and services; and

City Council finding 6 recognizes that neither of the proposed
rezone sites is currently served by adequate public sewers or roads and
that other needed public facilities and services such as parks and transit are
not currently present nor would they be present at the time of the proposed
development of either the Wood Trails or Montevallo subdivisions. Public
sewers would be required before R-4 development took place, but parks,
transit, and roads built to current standards are not i)roposed in the
subdivision propoéals to be provided at the time of the proposed
development of the properties. An R-4 zone classification is not

appropriate for the subject properties at this time. The City Council’s

15 1t is arguable based on the record whether or not mitigation measures adequately
mitigate the adverse environmental effects of R-4 development on the steep slopes,
however, it is not arguable that the steep-slopes present environmental constraints.

16 See Statement of the Case and the Briefing and Exhibits cited by CNW.
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denial of the rezone applications is consistent with a reasonable
interpretation and application of RCW 21.04.080(2)(b).

6. There has been no substantial change of

circumstances since the original zoning of the
property to R-1.

a. The Facts fail to Demonstrate Changed
Circumstances.

The City Council found that there were had been no significant
changed circumstances since the original zoning to justify the rezone
requests. Council Findings #6.e. and f. Neighboring residential properties
were still zoned R-1. Neighborhood sentiment had not changed to support
higher density zbnjng. Sewer was still not extended, although Phoenix
proposed to extend sewer from an existing mainline extending through the
industrial area at the bottom of the steep slopes on the west end of the
Wood Trails property. The mainline has been present and available for
connection for a number of years. The roads servicing the area were
identified as “sub-standard.” by the FEIS. The City has ﬁot yet made
infrastructure improvements to these neighborhoods. There were still no
neighborhood parks. See Hearing Examiner Preliminary Plat Finding #14.
The area was not yet served by public transit. See Hearing Examiner
Preliminary Plat Finding #15. Changed circumstances must be

demonstrated by a rezone proponent for a rezone to be lawful. Parkridge
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v. City of Seattle, supra at 462. Before the Hearing Examiner and before
the City Council, Petitioner argued that “changed circumstances” had been
demonstrated because the Petitioner would bring sewer to the properties
when it developed the two proposed subdivisions. What the Petitioner
might do in the future does not satisfy the requirement that changed
circumstances exist at the time of the rezone determination. A rezone of
the properties does not guarantee Petitioner would ever build his proposed
developments or extend sewer. The same is true for parks. Neighborhood
parks- have not been developed in this area to accommodate higher
residential densities. The election by Phoenix as part of its preliminary plat
applications to pay a parks impact fee instead of developing park and
recreation land for the residents of the proposed developments does not
ensure parks would be developed in the neighborhoods at any time in the

foreseeable future.

b. A Rezone to R-4 is not Directed by the
: Comprehensive Plan or Necessary to
Implement a Change in the Comprehensive
Plan Since the Original Zoning.

Phoenix argues to this court that “... by virtue of implementing the
policies of the Comprehensive Plan, the proposed rezones met any
applicable ‘changed circumstances’ requirement,” citing SORE v.

Snohomish County, 99 Wn.2d 363, 662 P.2d 816 (1983), and Finding No.
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-6 of the City Council’s two decisions. Appellant’s Brief at 39. Finding 6,

however, simply indicates that “the proposed rezone is arguably consistent
with several policies of the City’s Comprehensive Plan.” Phoenix fails to
identify any specific direction in the Comprehensive Plan to zoné the
subject properties as R-4.

The cases cited by Phoenix do not support its argument of arezone
on the record facts. In SORE v. Snohomish County, the proposed rezone
was necessary to implement changes made in a Comprehensive Plan
calling for new industrial development. Likewise in Bjarnson v. Kitsap
County, 78 Wn. App. 840, 845, 899 P.2d _1299 (1995) where the
comprehensive plan at issue specifically provided for a future regional
shopping center at the subject property, a substantial change of
circumstances was not required to be demonstfated because the rezone
implemented a specific direction in the comprehensive plan. There has
been no changes to the Woodinville Comprehensive Plan calling for a
change in the density of the residential zoning in the Leota and Wellington
neighborhoods at this time. A change would in fact conflict with
comprehensive plan policies discouraging more dense zoning before

public services deemed adequate by the City Council have been provided
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in the neighborhoods. See Comprehensive Plan Policies LU-1.2, and LU-

1.3. See Appendix C.

7. There is substantial evidence in the hearing record
supporting the City Council’s finding that there is
no demonstrated need for the rezone.

a. The current “needs” of the City of
Woodinville do not include R-4 Residential
Development at the locations proposed for
the rezones.

The Hearing Examiner made the conclusion on both rezone
applications that the “need” criterion codified at WMC 21.44.070(1) has
been fneet based on the fact that the City has 30% of its zoning in R-1 and
only 2.7% of its zoning in R-4.!” Here, Phoenix argues the need criterion
is met because of the demonstrated market demand for new R-4 housing
units. The City Council disagreed with both the examiner and Phoenix on
this criterion.

The City Council found that the comprehensive plan goal for
diverse housing was being met by a multiple range of residential zoning

designations in the City.'® In addition, City Council findings 11 through

17 See Hearing Examiner’s Conclusions on Rezone Application, number 2.A. for both
applications.

18 City Council finding number 8 states: “The City of Woodinville currently has a
diversity of housing within the R-1, R-4, R-6, R-12, R-48, and TB and Central Business
District (CBD zoning designations that allow for a wide variety of housing types,

incomes and living conditions.
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21 demonstrate not only that there is no need for the requested zone

changes to meet the City’s planning goals or required 20 year housing

planning, but also that the rezones — if approved — would conflict with

City policies discouraging development ahead of the appropriate public
infrastructure needed to support the development, and would provide

undesired competition with planning policies prioritizing residential

'gro_wth in the City’s downtown where the appropriate infrastructure

capacity and services exist without the need for mitigation. See
Comprehensive Plan Goals LU-1 and LU-Z and the policies thereunder at
Appendix K.

The “market demand” theory advanced by Phoenix has not been
adopted by Washington law. The out-of-state cases cited by Phoenix to
support its argument have no basis in Washington law. The cases interpret
statutes and case law from other states. “Need” is defined by City policy"
and objectives, not by the dictionary or by a market study convincing a
developer that it can profit from a development requiring a rezone for
construction. Following Phoenix’s argument to its logical conclusion, all a

developer needs to do is come to City Hall with a market study to establish

19 See for example land use Goal LU-3: To attain a wide range of residential patterns,
densities, and site designs consistent with Woodinville’s identified needs and preferences.
(emphasis added)
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need for the rezone. The determination of “need” is within the police
power of a City Council. It is within the police power of the City Council
to determine where in the City the different densities of residential
development should occur, as well as the timing of such development. It is
within the poliée power of the City Council to determine that it wants to
encourage residential development in the City downtown area before
encouraging more dense residential development in the Leota and
Wellington Hills neighborhoods. See Hernandez v. City of Hanford, 41
Cal.4th 279, 159 P.3d 33 (2007) for a good discussion and analysis of this
issue, since we’re looking at out of state cases. Appendix J.

The determination of need is within the discretion of the City
Council by interpreting and applying adopted City policies and priorities,
not a market study. See footnote 9.

8. There is substantial evidence in the hearing record
supporting the City Council’s finding that a site
specific rezone of the property to R-4 density does
not bear a substantial relationship to the public
health, safety, and welfare.

The City Council’s “conclusions” demonstrate why the Council’s
discretion to determine that the proposed rezones do not promote the
public health, safety, and welfare. It is for the City Council to determine,

in its discretion, how its Comprehensive Plan Goals and Policies are best
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met and interpreted. Although arguably, the City Council could ’have
concluded, as did the Hearing Examiner, that the Phoenix proposals are
“reasonably compliant with the Woodinville Comi)rehensive Plan” it did
not do so. Its reasons are supported by its findings and the comprehensive

plan as extensively explained by CNW in its briefing.

9. There is substantial evidence in the hearing record
supporting the City Council’s finding that the zone
reclassification is inconsistent and incompatible
with the uses and zoning of the surrounding

properties

As noted in the excerpts from the EIS in Appendix F and quoted in
Section III of this brief, compatibility of R-4 residential denéity
developments with the existing large lot residential uses was identified as
an issue in controversy that would require evenfuél resolution by the City
Council. Although both R-1 and R-4 densities were identified in the
Compreheﬁsive Plan as “low density” resid.ential zones, the FEIS
identified impacts from R-4 development either not present or less severe

with R-1 development. Compatibility issues are addressed by CNW in its

briefing and will not be analyzed in great detail here. However, the

Council’s finding 12 is that the proposed R-4 developments are not in

character with the surrounding R-1 and neighborhoods and properties.
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Phoenix argues compatibility of character on the basis that both
densities are low density residential zones under the comprehensive plan.
Appellant’s Brief at 46. R-1 is at the bottom and R-4 is the highest “low
density” residential zone. However, Phoenix itself recognizes the
significant differences between R-1 and R-4 residential zoning based upon
all of the planning articles and argument Phoenix includes in its brief
explaining why R-1 is inappropriate zoning: Phoenix is sounding like the
Seattle Super Sonics in their quest to move to Oklahoma, by talking out of
both sides of its mouth. Phoenix says R-4 development is compatible with
the R-1 uses for purposes of meeting the rezone criteria, but also
extensively argues that R-1 is not consistent with urban zoning while R-4
is consistent with urban zoning, for purposes of good land use planning
and meeting the goals of GMA.

The City Council has the discretion to determine that R-4
residential development at the proposed sites is out of character with the
large lot residential uses currently in the Leota and Wellington Hills

neighborhoods. City Land Use Goal LU-1 is: “To guide the City’s

- population growth in a manner that maintains or improves Woodinville’s

quality of life, environmental attributes, and Northwest woodland

character.” Policy LU-1.1 states: “Preserve the character of existing
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neighborhoods in Woodinville while accommodating the state’s 20-year

growth forecasts for Woodinville.”

10. Finding #6 in both rezone decisions is not
“unlawful.”

Finding # 6 begins as follows:

6. In its legislative capacity, the City
Council finds that he current zoning
designation of R-1 is appropriate. The R-1
designation is appropriately placed upon the
property in consideration of: (bold emphasis
added) ‘

Although the closed record review performed by the City Council
was a quasi-judicial proceediné requiring procedural due process and
subject to the appearance of fairneés doctrine, the decision to rezone
property is a discretionary act of the City Council. Teed v. King
County, 36 Wn. App. 635, 642, 677 P.2d 179 (1984). “The city council
cannot be compelled to pass a rezoning ordinance, however fair,
reasonable, and desiréble it may be, as that represents an exercise of
legislative discretion.” Besselman v. Moses Lake, 46 Wn.2d 279, 280,
280 P.2d 689 (1955) citing State ex re. Ogden v. Bellevue, 45 Wn.2d 492,
275 P.2d 899 (1954). Due to thé legislative nature of a rezone decision; a
rezone is the one land use development approval that cannot be
delegated by a city council to a hearing examiner. RCW 35A.63.170.

See Lutz v. Longview, 83 Wn.2d 566, 570, 520 P.2d 1374 (1974); Zehring
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v. Bellevue, 103 Wn.2d 588, 591, 694 P.2d 638 (1985); and Southwick,

Inc. v. Lacey, 58 Wn. App. 886, 889, 795 P.2d 712 (1990).

The courts do not possess the power to
amend the zoning regulations. It is reasoned
that the power to amend a zoning ordinance
is legislative in character, and that it cannot
be exercised by the courts where a denial of
an application to rezone is discriminatory.
... (emphasis added)

Anderson’s Am Law of Zoning, §4.27 (4th Ed).

The power of a municipal legislative body to amend the vz.oning
regulations is legislative in character . . . . Anderson’s Law of Zoning,
§4.29 (4th Ed).

Finding of Fact #6 simply recognizes that the City Council was
exercising ité discretion as the legislative body of the City to deny the
rezone. The argument appearing in Appellant’s Brief at 47 is without
merit.

Appellant’s reliance upon Storedahl is misguided. As stated supra

~ in Section 1(b), Woodinville’s Council did not run afoul of Storedahl

because it did not adopt new legislative policy, as alleged in Appellant’s
Brief at page 47. Rather, the Council applied the legislatively established
criteria in WMC 21.44.070 in making the rezone decision, including
consideration of demonstrated need, compatibility and consistency with
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surrounding uses, and practical and physical suitability of the land for the
proposed zone reclassification. Finding that substantial evidence in the
record existed to conclude the Appellant’s proposed rezone did not meet
those criteria, the Council acted within its legislative discretion to deny the

rézone.

11. Phoenix can develop the subject properties with R-1
subdivisions.

Significantly, there is no evidence in the record suggesting —much
less conclusively demonstrating — that Phoenix ever attempted to submit
an application to develop the Wood Trails and Montevallo project sites at
the R-1 densities currently designated by the City’s zoning code. As
recognized in the EIS, R-1 development is an alternative to the R-4 rezone
and development proposed by Phoenix. Although Phoeni}{ did not argue
such in their Appellate Brief, the Hearing Examiner concluded that WMC
21.04.080(1)(a) “stated that this property could not be developed as R-1
because utilities are available.” The Hearing Examiner’s conclusion is in
error. First, as previously noted above, WMC 21.04.080(1)(a) is not a
regulatory provision. In addition, the properties are clearly zoned R-1 on
the City zoning map. Under the Residential Land Use Table at WMC

21.08.030 single detached residences are a permitted use in an R-1 zone.
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Under the table for densities in WMC 21.12.030 the base density for an R-
1 zone is 1 dwelling unit per acre. It is impossible to harmonize the
interpretation of WMC 21.04.080(1)(a) made by the Hearing Examiner
with the properties R-1 zoning designations and the uses allowed for
properties designafed R-1 in the Land Use Tables. WMC 21.02.060 titled
“Interpretation - General” is applicable. It provides that in cases of
inconsistency or conflict, regulations specific to a particular land use
supersede regulations of a geﬁeral application. The regulations in the land
use tables are specific to the R-1 zone and clearly pérmit R-1 development

on the properties. See Appendix E.

E. CONCLUSION

The decisions of the City Council should be sustained and the

appeals dismissed. %°

Appellant appeals the decisions denying both the rezones and the preliminary subdivision
applications for its projects. The City Council reversed the Hearing Examiner and denied
the preliminary plat applications due to its decisions to deny the rezones. Since the
Hearing Examiner’s approval of the preliminary plats was contingent upon approval of
the rezones, it was unnecessary for the Council to make additional findings regarding the
arguments made by the Concerned Neighbors of Wellington in support of their appeal of
the approval of the preliminary plat applications by the Hearing Examiner. In the event
the Court reverses the City Council on the rezone denials, it would be appropriate for the
Court to remand with instruction to the Council reconsider its decision on the preliminary
plat applications, as well as the rezone applications, considering all of the claims of error
raised by CNW in its appeal. Here, the City’s Response Brief address only the arguments
in the Opening Brief concerning the rezone decision.
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RESPECTFULLY SUBMITTED this 10th day of December,
2008.

Respettfully submigted,

Gre A. Rubstelld) WSBA #6271
Atto s for Respondent, City Of Woodinville
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BEFORE THE CITY COUNCIL OF
THE CITY OF WOODINVILLE _

Inthe Matfer of the Hearing Examiner’s;) Appeal Application No: APPZOO?—OOM Wood Trails
Rezone Recommendation and Preliminary Plat ) ‘
Approval for the “Wood Trails” Development)

FINDINGS, CON CLUSIONS, AND DECISION UPON
CLOSED RECORD REVIEW :

SUMMARY OF DECISION

Application.

SUMMARY OF RECORD AND PROCEDURAL MATTERS

Closed Record Review:

FINDINGS OF FACT

1. The following “General Findings” made by the Hearing Examiner are adopted and
incorporated by reference herein: 1,2,3,4,5, and 7. .

2. The following “Findings Related To The Rezone” made by the Hearing Examiner are
adopted and incorporated by reference herein: 8,9,10,11, 12, 13,14, 15, and 16,
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developed consistent with its R-1 designation. There is nothing in the record to indicate that the
Applicant attempted to develop the property under its current R-1 zoning designation.

4. The R-1 zoning is consistent with the “Low Density Residential” land use designation
described in the City’s Comprehensive Plan and the land use designation for the area in which
the subject site is located on the Future Land Use Map made part of the City’s Comprehensive

5. It is not necessary to rezone the property in order to provide consistency with the City’s
Comprehensive Plan. Current broperty zoning is consistent with the City’s Comprehensive Plan.

6. In its legislative capacity, the City Council finds that the current zoning designation of R-
1 is appropriate. The R-1 designation is appropriately placed upon the property in consideration
of: ' |

-a.  The development history of the area in which the property is located.

b. - The maintenance of the existing suburban neighborhood character,

c. The lack of adequate public facilities and services to support the proposed R-4
development, including, but not limited to the substandard arterial roads and pedestrian
walkways providing access to and from the subject property, the absence of any City parklands
within walking distance of the subject property, and the absence of public transit services -

development. See the statement of purpose in WMC Section 21 -04.080(1)(a).

d. Area-wide environmental constraints imposed by steep slopes and erosion hazard
areas make R-1 zoning particularly appropriate for the site by minimizing the significant
unavoidable adverse impacts of residential development of the property. See the statement of
purpose in WMC Section 21.04.080(2)(a) and (b).

e. The absence of any substantial changes in the circumstances from which the
original zoning determination was made, including, but not limited to land use patterns, public
opinion, established neighborhood character, substandard roadways, the absence of stores,
sidewalks, and community parks." Public sewer has not been brought to the property, but the
Applicant for the rezone has proposed bringing public sewer fo the property in its preliminary
plat application. The Applicant would connect to public sewer at locations that have existed and
been available for sewer connection since the mid 1990°s. :

f. Although the proposed rezone is arguably consistent with several policies of the
City’s Comprehensive Plan, a change in the zoning at the subject site is not needed or necessary

rezone of this type. .

g The well established R-1 subdivisions of the same R-1 density served by public
and private facilities and services inadequate to support the planned R-4 densities. See the
statement of purpose in WMC Section 21.04.080(2)(a).and (b). '

! Although the issue of whether or not there were changed circumstances to Support a rezone was in dispute, the
Council notes that the Hearing Examiner made no specific finding on this issue. -

? Although the issue of whether or not the rezone was needed to fulfill the comprehensive plan was in dispute, the
Council notes that the Hearing Examiner made no finding on this issue. The Hearing Examiner found only that the
proposed rezone was “generally compliant” with the comprehensive plan,



7. Specific growth targets have been set for the City of Woodinville to meet by 2022 by
King County consistent with the Growth Management Act (GMA) RCW 36.70A and the City of
Woodinville is on track to meet these targets. It is not necessary for the City of Woodinville to
approve of the Wood Trails development to meet these growth targets. Although the Applicant

disputes the accuracy of the City staff’s numbers, the -Applicant has not demonstrated that the

City is not on track to meet is targets.

8. The City of Woodinville currently has a diversity of housing within the R-1, R—4 R-6 R-
12, R-24, R-48 and Central Business District (CBD) zoning designations that allow for a wide
variety of housing types, incomes and living situations. -

9.  The Woodinville Municipal Code (WMC) Ciritical Areas Ordinance mapping showed
evidence of area-wide environmental constraints as evidence in the FEIS and exhibits.

10.  The FEIS completed by the City of Woodinville shows evidence of area-wide
environmental constraints. See exhibit for steep slopes. See exhibit for wetlands.

11.  The FEIS completed by the City of Woodinville shows that the Wood Trails development
identifies unavoidable adverse impacts to transportation systems of the city and in the
neighborhoods the development is set within. The impacts can be avoided by denial of the
rezone. Reliance upon disputed mitigation measures and the safe driving habits of future
residents of higher density developments is unwise and not in the public interest.

12. The Wood Trails Deveiopment as proposed is not in character with the surrounding R-1
neighborhoods and properties.

13, The City of Woodinville must ensure that its capital investments carry out the goals and
objectives of the comprehensive plan in a manner which is consistent with the Land Use
Element, Capital Facilities Element, and Transportation Element of the plan.

14.  The “need” criterion under WMC 21.44.070 ultimately requires an objective judgment by
the City Council based upon plans, goals, policies and timeframes. The Council finds that the
proposed rezone is not “needed” at this time. - '

15. While some Comprehensive Plan and code provisions can be construed as supporting further
R-4 development within the low density residential areas of the City, the extent, character and
timing of any such devclopmenﬁ is not indelibly predetermined. :

16. The City Council has identified key priorities for planning growth and infrastructure
investment in the Comprehensive Plan under a number of different elements as well as in the
Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that near-term and
long-term growth proceeds as a coordinated, time efficient and cost effective investment process.

17. The Comprehensive Plan has a twenty year planning horizon and the City Council
recognized that funding constraints require a need for prioritization of actions. As a result, the
City Council selected the downtown area for its focus for growth and infrastructure requirements
because the downtown has the existing infrastructure capacity and services readily available
where the City could achieve many of its GMA goals for housing, employment, and economic



development and transportation improvements. This is precisely what the Growth Management
Act, Vision 2020 and. the King County-wide planning policies are asking cities to do: to guide
development in urban areas where adequate public facilities and services exist or can be provided
in an efficient manner.

18.  King County countywide policies call for contiguous and orderly development within
Urban Growth Areas and the provision for urban services to such development.

19.  Chapter IIl Land Use Pattern of the County’s Countywide Planning Polices describes
policies relating to land use and development. Relevant land use (LU) policies are summarized
as follows. Urban areas (which includes all of the City of Woodinville) are designated to
accommodate a majority of future growth and at least the 20-year projection of population and
employment growth (LU-252 & LU-26). Within Urban Areas, growth should first be directed to
centers and urbanized areas with existing infrastructure capacity (LU-28). Growth phasing plans
for the next 10 to 20 years are required and shall be based on locally adopted definitions, service
levels, and financing commitments (LU-29). Chapter II also includes a statement that phased
growth is required to promote efficient use of the land, add certainty to infrastructure planning
and to insure that urban services can be provided to urban development. ’

20. The Growth Management Act urban growth goal states: “Encourage development in

urban areas where adequate public facilities and services exist or can be provided in an efficient
manner”,

21.  Vision 2020, a long-range growth and transportation strategy for Puget Sound Region,
provides the following relevant polices. Concentrate development in urban areas to conserve
agricultural, forest, and environmental resources. Within urban growth areas, promote growth
into centers that are connected by an efficient, transit-oriented, multi-modal transportation
system (RF-1). Develop a transportation system that emphasizes accessibility, includes a variety
of mobility options, and enables the efficient movement of people, goods, and freight (RF-4).
The proposed rezone runs contrary to this strategy.

22. The City Council decision to focus planning and growth in the downtown provided-the
context within short-term capital planning could be done and subsequent decisions made with a
view to a longer planning horizon. : '

- 24. The City Council has given priority to capital improvements that: (1) protect the public

health and safety; (2) have a positive impact on the operating budget through reduced
expenditures; (3) correct existing deficiencies or maintain existing levels of service adopted in
the Comprehensive Plan; and (4) provide critical City services such as police, surface water and
transportation. :

25. The City is not yet prepared to commit capital resources to the subject area in the near-term.
Committing the City to prematurely construct infrastracture and provide services to this area will
become increasingly problematic, resulting in an increasing inefficiency of services thereby .
lessening the economic gain and placing a growing strain on the fiscal resources of the

community.
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20 year list of transportation needs. Because of the scope, nature size and costs of these
needs and because the sources of funding are limited relative to the cost of improvements, the
City has focused ifs investment on major traffic chokepoints in and around downtown.

26. The City has provided over $100,000 in ‘funding to an ongoing sustainable
development study, referenced in Ordinance 431 that will answer significant questions
related to land use in the City that should be available to the City Council before additional
rezones in the R-1 areas of the City are approved. See also the City Staff Report references to
the study.

27.  Preliminary plat approval is contingent upon approval of the requested rezone.

CONCLUSIONS

1. In its quasi—j;ldicial capacity, the City Council finds that, a site specific rezone of the
property to R-4 density would be inconsistent with significant Comprehensive Plan Policies
and does not bear a substantial relationship to the public health, safety, morals or welfare.

2. Approval of the proposed rezone is inappropriate at this timé due to the deficient
public facilities and services (other than sewer) in the area where the property is located and
the currently ongoing sustainable dcvelopmgnt study

3. The proposed rezone, and the anticipated higher density development that would
result, does not meet the City Council’s key priorities identified for planning growth and
infrastructure investment in the Comprehensive Plan under a number of different elements as
well as in the Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that
near-term and long-term growth proceeds as a coordinated, time efficient and cost effective
investment process.

4. The City Council selected the downtown area for its focus for growth and
infrastructure requirements because the downtown has the existing infrastructure capacity
and services readily available where the City could achieve many of its GMA goals for
‘housing, employment, and economic development and transportation improvements. The
proposed rezone, as outlined, does not further the City’s goals and objective in this regard
which is to guide development in urban areas where adequate public facilities and services
exist or.can be provided in an efficient manner. :

S. The rezone is inconsistent with the City’s strategy to meet its regional growth
objective. The City has chosen to meet the growth objective in the CBD -while insuring that
new growth in other areas of the City does not negatively impact the City’s transportation
land use and capital facilities goals and objectives. RCW 36.70A. directs growth as follows:
growth should first be directed to centers and urbanized areas with existing infrastructure
capacity (consistent with LU-28 County-wide planning policy). Growth phasing plans for
the next 10 to 20 years are required and shall be based on locally adopted definitions, service
levels, and financing commitments (LU-29). Chapter I also includes a statement that
phased growth is required to promote efficient use of the land, add certainty to infrastructure
planning and to insure that urban services can be provided t6 urban development.
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6. The City of Woodinville planning approach is complying with GMA requirements.
According to past King County Buildable Lands Reports and the preliminary 2007 report, the
City has excess capacity to accommodate its GMA. housing allocation and is also meeting its
employment growth target. The City is providing and supporting affordable housing for the
Eastside through its participation in a coalition of east King County cities (ARCH). The City
of Woodinville Capital Facilities planning and CIP are addressing the City’s infrastructure
deficiencies and commits the City to extending infrastructure and services to support urban
development with the intent of maximizing the benefit from capital projects relative to costs
and resources and in an efficient manner.

7. While new development creates impacts upon public facilities and is required to pay its
fair share of costs associated with those impacts, it does little in the way of correcting
existing deficiencies within the context of the CIP and the overall capacity of the City to
provide for infrastructure needs and services. The City has a 20 year list of transportation
needs. Because of the scope, nature, size, and costs of these needs and because the sources
of funding are limited relative to the cost of improvements, the City has focused its

mvestment on major traffic chokepoints in and around downtown.

8. Planning is critical to assist a city in its evolution. Given the location of the City, the
Council objective is to effectively and comprehensively think and plan in a manner
consistent with sound regional planning. The City must proactively direct development to
occur in appropriate locations and concurrent with the avaj ability and provision of adequate
public facilities and services. Planning comprehensively ensures the integrity of the City’s
growth strategy. Development which the City cannot readily and efficiently provide services
to is clearly premature and is not consistent with the City of Woodinville Comprehensive
Plan. . ’

9. The current underlying zoning of the property at R-1 is inconsistent with the proposed
density of the preliminary plat application.

DECISION

BASED UPON THE PRECEDING FINDINGS OF FACT AND CONCLUSIONS, THE
CITY COUNCIL THEREFORE DENIES REZONE APPLICATION ZMA2004094
‘AND REVERSES THE HEARING EXAMINER’S APPROVAL OF THE
PRELIMINARY PLAT APPLICATION PPA2004093 FOR THE PROPOSED

“MONTEVALLO SUBDIVISION.

APPROVED AND ADOPTED BY THE WOODINVILLE CITY COUNCIL this 20%
Day of August, 2007. ‘
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BEFORE THE CITY COUNCIL OF
. THE CITY OF WOODINVILLE
In the Matter of the Hearing Examiner’s:) Appeal Application No: APP2007-0001 Montevallo

Rezone Recommendation and Preliminary Plat )
Approval for the “Montevallo” Development) -
FINDINGS, CONCLUSIONS, AND DECISION UPON
CLOSED RECORD REVIEW

SUMMARY OF DECISION

The City Council, of the City of Woodinville, denies the requested Rezone Application
(ZMA2004094) recommended by the City Hearing Examiner and Grants the Appeal of the
Concerned Neighbors of Wellington (CNW) of the Hearing Examiner’s approval of the
Preliminary Plat Application (PPA2004093) based solely upon the denial of the Rezone.
Since the Hearing Examiner’s approval of the Preliminary Plat Application was contingent
upon the approval of the rezone, the City Council does not reach the merits of the other
claims of error raised by the CNW in their appeal of the Hearing Examiner’s Approval of the
Preliminary Plat Application.

SUMMARY OF RECORD AND PROCEDURAL MATTERS

Closed Record Review: ,

A closed record review of the Hearing Examiner’s recommendation of May 16, 2007 to
approve the requested rezone and of the Hearing Examiner’s decision to approve the .
Preliminary Plat Application based on the appeal of the CNW was held by the City Council
on August 6 and August 13, 2007. Oral argument was heard from the Applicant Phoenix
Development, Appellant CNW, and other parties of record. No new evidence was received
by the City Council. Exhibits received and considered by the Hearing Examiner as well as
the video/audio recordings of the open record hearing before the Hearing Examiner were
- provided to and reviewed by the City Council Members prior to the August 6, 2007 public
meeting.

FINDINGS OF FACT

1. The following “General Findings” made by the Heérihg Examiner are adopted and
incorporated by reference herein: 1, 2,3,4,and 6.

2. The:following “Findings Related To The Rezone” made by the Hearing Examiner are
adopted and incorporated l?y reference herein: 9, 11,12, 13, 14, and 15.

3. The subject site is currently zoned R-1 and has been zoned R-1 since incorporation of
the City. The zoning designation was at the time of incorporation a continuation of the
applicable King County zoning designation under which the land had been subdivided and
- developed as part of unincorporated King County. Although the property can currently be




developed under the R-1 zoning designation as provided in the specific language of the
WMC there is nothing in the record to indicate the Applicant ever sought preliminary plat or
other development approval consistent with the current R-1 zoning. -

4. The R-1 zoning is consistent with the “Low Density Residential” land use designation
described in the City’s Comprehensive Plan and the land use designation for the area in
which the subject site is located on the Future Land Use Map made part of the City’s
Comprehensive Plan. : '

S. It is not necessary to rezone the property in order to provide consistency with the
City’s Comprehensive Plan. Current property zoning is consistent with the City’s
Comprehensive Plan. : '

6. In its legislative capacity, the City Council finds that the current zoning designation
of R-1 is appropriate. The R-1 designation is appropriately placed upon the property in
consideration of:

a.~ The development history of the area in which the property is located.

b. The maintenance of the existing suburban neighborhood character.

c. The lack of adequate public facilities and services to support the proposed R-4
development, including, but not limited to the substandard arterial roads and pedestrian
walkways providing access to and from the subject property, the absence of any . City
- parklands within walking distance of the subject property, and the absence of public transit
services servicing the neighborhood area. Developments with R-4 densities are inappropriate
in areas of the City where adequate public facilities and services cannot be provided at the
time of development. See the statement of purpose in WMC Section 21.04.080(1)(a).

d. The absence of any substantial changes in the circumstances from which the
original zoning determination was made, including, but not limited to land se patterns,
public opinion, established neighborhood character, substandard roadways, the absence of
stores, sidewalks, and community parks.' Public sewer has not been brought to the property,
~ but the Applicant for thi Tezone has proposed bringing public sewer to the property in its
. preliminary plat application. The Applicant would connect to public sewer at locations that
- bave existed and been available for sewer connection since the mid 1990°s.

e. Although the proposed rezone is- arguably consistent with several policies of
the City’s Comprehensive Plan, a change in the zoning at the subject site is not needed or
necessarjzl to fulfill the City’s Comprehensive Plan or to implement the Land Use Element of
the Plan.

f. The well established R-1 subdivisions of the same R-1 density served by
public and private facilities and services inadequate to support the planned R-4 densities. See
the statement of purpose in WMC Section 21.04.080(2)(a) and (b).

7. Specific growth targets have been set for the City of Wéodinville to meet by 2022 by
King County consistent with the Growth Management Act (GMA) RCW 36.70A and the
City of Woodinville is on track to meet these targets. It is not necessary for the City of

1 Although the issue of whether or not there were changed circumstances to support a rezone was in dispute, the
Council notes that the Hearing Examiner made no specific finding on this issue.

% Although the issue of whether or not the rezone was needed to fulfill the comprehensive plan was in dispute,
the Council notes that the Hearing Examiner made no finding on this issue. The Hearing Examiner found only
that the proposed rezone was “generally compliant” with the comprehénsive plan.
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Woodinville to approve of the Montevallo development to meet these growth tatgets.
Although the Applicant disputes the accuracy of the City staff’s numbers, the Applicant has
not demonstrated that the City is not on track to meet is targets.

8. The City of Woodinville curreﬁtly has a diversity of housing within the R-1, R-4 R-6
R-12, R-24, R-48; TB and Central Business District (CBD) zoning designations that allow
for a wide variety of housing types, incomes and living situations.

9. The FEIS completed by the City of Woodinville shows that the Montevallo
development identifies unavoidable adverse impacts to transportation systems of the city and
in the neighborhoods the development is set within. The impacts can be avoided by denial of
the rezone. Reliance upon disputed mitigation measures and the safe driving habits of future
residents of higher density developments is nnwise and not in the public interest.

10.  The Montevallo Development as proposed is not in character with the surrounding R-
1 neighborhoods and properties.

- 11. The City of Woodinville must ensure that its capital investments carry out the goals A
and objectives of the comprehensive plan in a manner which is consistent with the Land Use
Element, Capital Facilities Element and Transportation Element of the Plan.

12.  The City of Woodinville must ensure that its capital investments carry out the goals
-and objectives of the comprehensive plan in a manner which is consistent with the Land Use
Element, Capital Facilities Element, and Transportation Element of the plan.

13.  The “need” criterion under WMC 21.44.070 ultimately requires an objective
judgment by the City Council based upon plans, goals, policies and timeframes. The Council
finds that the proposed rezone is not “needed” at this time.

14. While some Comprehensive Plan and code provisions can be construed as supporting
further R-4 development within the low density residential areas of the City, the extent,
character and timing of any such development is not indelibly predetermined.

15. The City Council has identified key priorities for planning growth and infrastructure
investment in the Comprehensive Plan under a number of different elements as well as in the
‘Municipal Code, the Capital Jmprovement Plan (CIP) and City’s budget so that near-term
and long-term growth proceeds as a coordinated, time efficient and cost effective investment
process. ' :

16. The Comprehensive Plan has a twenty year planning horizon and the City Council
recognized that funding constraints require a need for prioritization of actions. As a result,
the City Council selected the downtown area for its focus for growth and infrastructure
requirements because the downtown has the existing infrastructure capacity and services
~ readily available where the City could achieve many of its GMA goals for housing,
employment, and economic development and transportation improvements. This is precisely
what the Growth Management Act, Vision 2020 and the King County-wide planning policies
are asking cities to do: to guide development in urban areas where adequate public facilities -
and services exist or.can be provided in an efficient manner. : '
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17.  King County countywide policies call for contiguous and orderly development within
Urban Growth Areas and the provision for urban services to such development.

18.  Chapter Il Land Use Pattern of the County’s Countywide Planning Polices describes
policies relating to land use and development. Relevant land use (LU) policies are
summarized as follows. Urban areas (which includes all of the City of Woodinville) are
designated to accommodate a majority of future growth and at least the 20-year projection of
population and employment growth (LU-25a & LU-26). Within Urban Areas, growth should
first be directed to centers and urbanized areas with existing infrastructure capacity (LU-28).
Growth phasing plans for the next 10 to 20 years are required and shall be based on locally
adopted definitions, service levels, and financing commitments (LU-29). Chapter III also
includes a statement that phased growth is required to promote efficient use of the land, add
certainty to infrastructure planning and to insure that urban services can be provided to urban
development.

19.  The Growth Management Act urban growth goal states: “Encourage development in
urban areas where adequate public facilities and services exist or can be provided in an
efficient manner”.

20.  Vision 2020, a long-range growth and transportation strategy for Puget Sound
Region, provides the following relevant frame work polices. Concentrate development in
urban areas to conserve agricultural, forest, and environmental resources. Within urban
growth areas, promote growth into centers that are connected by an efficient, transit-oriented,
multi-modal transportation system (RF-1). Develop a transportation system that emphasizes
accessibility, includes a variety of mobility options, and enables the efficient movement of
people, goods, and freight (RF-4). The proposed rezone runs contrary to this strategy. .

21. The City Council decision to. focus planning and growth in the downtown provided the
context within short-term capital planning could be done and subsequent decisions made with
a view to a longer planning horizon.

23. The City Council has given priority to capital improvements that: (1) protect the public

- health and safety; (2) have a positive impact on the operating budget through reduced
expend1tures (3) correct existing deficiencies or maintain existing levels of service adopted
in the Comprehensive Plan; and (4) prov1de critical City services such as police, surface
water and transportation. :

24. The City is not yet prepared to commit capital resources to the subject area in the near-
term. Committing the City to prematurely construct infrastructure and provide services to
this area will become increasingly problematic, resulting in an increasing inefficiency of
services thereby lessening the economic gain and placing a growing strain on the fiscal
resources of the community.

25. While new development creates impacts upon public facilities and is required to pay its
fair share of costs associated with those impacts, it does little in the way of correcting
existing deficiencies within the context of the Capital Improvement Plan (CIP) and the
overall capacity of the City to provide for infrastructure needs and services. The City has a



I
1y
N

[

26. While new development creates impacts upon public facilities and is required to pay its fair
share of costs associated with those impacts, it does little in the way of correcting existing
deficiencies within the context of the Capital Improvement Plan (CIP) and the overall capacity of
the City to provide for infrastructure needs and services. The City has a 20 year list of
transportation needs. Because of the scope, nature size and costs of these needs and because the
sources of funding are limited relative to the cost of improvements, the City has focused its
investment on major traffic chokepoints in and around downtown.

27.  The City has provided in excess of $100,000 to finance an ongoing sustainable
development study, referenced in Ordinance 431 that will answer significant questions related to
land use in the City that should be available to the City Council before additional rezones in the
R-1 areas of the City are approved. See also the references to the study in the Staff Report.

CONCLUSIONS

L In its quasi-judicial capacity, the City Council finds that, a site specific rezone of the
property to R-4 density would be inconsistent with significant Comprehensive Plan Policies and
does not bear a substantial relationship to the public health, safety, morals or welfare.

2. Approval of the proposed rezone is inappropriate at this time due to the deficient public
facilities and services (other than sewer) in the area where the property is located and the
currently ongoing sustainable development study

3. The proposed rezone and anticipated higher density development that would result does
- not meet the City Council’s key priorities identified for planning growth and infrastructure
investment in the Comprehensive Plan under a number of different elements as well as in the
Municipal Code, the Capital Improvement Plan (CIP) and City’s budget so that near-term and
long-term growth proceeds as a coordinated, time efficient and cost effective investment process.

4. The City Council selected the downtown area for its focus for growth and infrastructure
requirements because the downtown has the existing infrastructure capacity and services readily
available where the City could achieve many of its GMA goals for housing, employment, and
economic development and transportation improvements. The proposed rezone, as outlined,
does not further the City’s goals and objective in this regard which is to guide development in
urban areas where adequate public fac1ht1es and services exist or can be provided in an efficient
manner.

5. The rezone is inconsistent with the City’s strategy to meet its regional growth objective.
The City has chosen to meet the growth objective in the CBD while insuring that new growth in
other areas of the City does not negatively impact the City’s transportation land use and capital
facilities goals and objectives. RCW 36.70A directs growth as follows: growth should first be
directed to centers and urbanized areas with existing infrastructure capacity (consistent with LU-
28 County-wide planning policy). Growth phasing plans for the next 10 to 20 years are required
and shall be based on locally adopted definitions, service levels, and financing commitments
(LU-29). Chapter I also includes a statement that phased growth is required to promote
efficient use of the land, add certainty to infrastructure planning and to insure that urban services
can be provided to urban development.
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6. The City of Woodinville planning approach is complying with GMA requirements.
According to past King County Buildable Lands Reports and the preliminary 2007 report, the
City has excess capacity to accommodate its GMA housing allocation and is also meeting its
employment growth target. The City is providing and supporting affordable housing for the
Eastside through its participation in a coalition of east King County cities (ARCH). The City of
Woodinville Capital Facilities planning and CIP are addressing the City’s infrastructure
deficiencies and commits the City to extending infrastructure and services to support urban
development with the intent of maximizing the benefit from capital projects relative to costs and
resources and in an efficient manner. . .

7. While new development creates impacts upon public facilities and is required to pay its fair
share of costs associated with those impacts, it does little in the way of correcting existing
deficiencies within the context of the CIP and the overall capacity of the City to provide for
infrastructure needs and services. The City has a 20 year list of transportation needs. Because of
the scope, nature, size, and costs of these needs and because the sources of funding are limited
relative to the cost of improvements, the City has focused its investment on major traffic
chokepoints in and around downtown.

8. Planning is critical to assist a city in its evolution. Given the locational context of the City,
the objective is to effectively and comprehensively think and plan in a manner consistent with
sound regional planning. The City must proactively direct development to occur in appropriate
‘locations and concurrent with the availability and provision of adequate public facilities and
services. Planning comprehensively ensures the integrity of the City’s growth strategy.
Development which the City cannot readily and efficiently provide services to ‘is clearly
premature and is not consistent with the City of Woodinville Comprehensive Plan. '

9. The current underlying zoning of the property at R-1 is inconsistent with the proposed
density of the preliminary plat application. v -

DECISION

BASED UPON THE PRECEDING FINDINGS OF FACT AND CONCLUSIONS, THE
CITY COUNCIL THEREFORE DENIES REZONE APPLICATION ZMA2004053 AND
REVERSES THE HEARING EXAMINER’S APPROVAL OF THE PRELIMINARY
PLAT APPLICATION PPA2004054 FOR THE PROPOSED “WOOD TRAILS
SUBDIVISION. ’

APPROVED AND ADOPTED BY THE WOODINVILLE CITY COUNCIL this 20% Day
of August, 2007. ‘~
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City of Woodinville Comprehensive Plan . o L e _'.fff-'Land_f.Use :

CHAPTER ‘3- LA}

- 3.1 lntroduction

development and p! :servlces are key
addition {6 the discus below; f:lgure 3-3Fu
various land uses and growth management strate

An analysis‘of-éxisting conditions and pro;ected ‘heeds (see Land'Use Appendrx) ’mghhghts * :-
issues and opportunities for the Gity of Woodinville: "Thesée fattors; as well as'theVisiohing
. process, were used to create goals and policies.

32 Goals and Policies .. . ..

GOAL LU-1: To guide the City's population grovvth in a rrranner—that ma‘intaine'or‘lmproves
Woodinville's quality-of life, envirgnmental attributes,-and Northwest woodland character. .-

Policies.- - |
LU-14. . -Preservethe character of existingneighborhoods in: Wooedinville while.
accommodatmg the state’s 20-year growth forecasts for:Weadinville. -
LU-1:2 ;.. Encourage future development in areas
1.. | With the capacrty to absorb development (r e areas. wrth vacant or
underdeveloped land and available uitility, street, park, and school -
A 5capacrty or: where such facrlrtres ‘can be cost effectrvely provrded) and: -
- 2;§‘~;there adverse enwronmental |mpacts caf be mrnlmlzecl, nd where such
development will enhance the area's appearance or vitality.. -
LU-1:3 - .. . Phasedevelopment: and supportlng mumclpal servrces together in.an- orgamzed
cost-effective manner ST T

LU-1.4 ... -Coordinate with.adjacent. junsdrctlons to ensure compatrble land uses |n areas:
Do .-:zalong configuous boundaries: - o

reliance on smgle iy

‘patterns; densities; and'site desighs that'éncourage less

Policies

C ;.

LU:2.1 Provrde a compatrble mix of resrdentral and commermal Iand uses downtown t0‘ o
1. Make it possible for people to safely walk or bicycle to work and shopping;.

;2. Reduce reliance on:automobiles and reduce commutmg ttme and
distance, ;

3. Make-area-transit:service more-viable, and

4. Provide greater convenience for resrdents

December2002 = - - - Chapter 3, page 1



City oiMVoedinyille Comprehens‘n_/e Plan ~kandUse ..
LU-2.2 Connect residential, open space, and recreation areas: by an Aappropriately. planned_v,!
' network of streets, walkways, bicycle paths, and utility ‘corridors. '
LuU-23 Encourage the most intensive residential and employment land uses along major .

... ransportation rou 0 support transit service.

LU.2'4.

f e.range.of: residentralpattems, densities, and ite designs ; -.. . .
consistent: wrth- Woodm lle’s. identrﬂed needs a s

Policies

LU-3.1 = Encourage development that complements the existing resrdentlal development
pattems in Woodinville' s nerghborhoods

ESA T3 8

LU-é.' NS .;-resewethe-exrstmg»natural enwronment of;'Woodmvriles.nerghborhoods

LuU-3.3 ‘Maintain each residential area as a safe, pleasant, and enjoyable place to live: 1.+
- LU34 Provide-contiols to/ minimize encroachment:by incompatible land usesWithin and-
betwéen zoning districts: T e T R g e e e e
LU35 Allow lot clustering where applicable:when:residéntial developmisit-abuts sensitivé: N
areas or rural | resource lands to prowde open sp ce buffers and to reduce potenﬂal e
nﬂrcts G v ¢ -

%la Te use' X

24

1LU36 : Enceurag edérate(5-8 diu:):and fmed|um (9—1 8-d .)’~dens|ty housing throughout
the community where sufficient public facilities and services are available, where

- thies iandusrcapable of supporhng such uses and where compatrb1e with adjacent
land.uses: - - IR

LuU-37: '~~:1Penmt~a’rahge:of densrtles to-encourage:a-variety:ofi housmg ‘types that meet the -
housing needs of residents with a range of incomes... .~ o

LU-3.8. .. - Allowforan. appropriate level-of flexibility.inthe developrientegulatioris, while :
balancing community goals and the need for predlctabllttym decision making.

LU=3.9 ... , Where.appropriate, allow. Jarger parcels with
designations to develop with a mix of housrng 1
townhouse apartment, and senior-assisted resi

GOAL LU-4: To establish land use patterns that encourage a varrety of commerclal servrces

and employment.opportunities.. DR R EO E T 1% T SRS
S Policies o s e S Ly etag 0 e e e v 6
LU-4.1 . Greate.a v1brant compact:downtown Woodinville that:is an mvrtmg place to work,
shop, live, and socialize. L
Lu-4.2 Encourage mixed-use  development that:balances residential and busmess uses

within commercial areas : o
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1u-4.3 Allow for appropriate:developmentin the Tourist-District that attracts tourists and
still. allows; for. uses:in the underlyl_‘ zonrng e

LU-44 Provide an adequate supply of land zoned for employment to support 20-year

employment allocatlons -as: requlredvby the Kng County County Wide Planning
Policies.

LU-45  Limit expanston nerghb hood commercral ce _,ters to the size designated on the
Future Land Use Map. : ot

LU-4.6 Ensure that development in nelghborhood commerclal centers is compatxble with
S .-surreundmg resrdentral nelghborhoods et

LU-&."I o Establlsh specnal development condltlens to ensure compatrblllty with existing uses
in nelghborhood commerc1al centers and the surroundmg nelghborhoods

LU-48 . Accommodate a wrde vanety of mdustnal land uses. consrstent wrth responsrble
env:ronmental practlces

GOAL LU-5 To ‘pro Sential’publi

Policies

LU-5.1 Define Essential Public Facilities, conS|stent with the Growth Management Act as
T - T YhosEtadilities thatare’ Aypically-diffictittosite *such irports; state ‘éducation’ -
facilities and state or regional transportation fagilities, staté ardocal correctional
facilities, secured communlty transmon facilities, solid waste handling facilities, and
- f'¢='~|n-patient“facrlm buse facrl‘tles mental h"‘ lth facrlmes -and -
- grotprHomes )

LU-5.2" - .-Coordinate with.neighbaring jurisdictions and:with:King and Snehomish counties - -
- by participating in the mtequnsdlctlonal process developed: by.the King:County
Growth Management Planning Council and the process adopted by the Snohomish
_,V'County Tomormw Steenng Commlttee e s

LU-5.3 Use the following Siting Process to site essential public faciliids. = "

1. The City shall adopt and update a list of existing and potential essentral
publlc L3 mrnlmum that provrded by Washlngton State Office, of '
* Finandial Management). '

. 2. Anessential publlc facallty shall meet the followmg '

S considéred: T T s
a. Must meet definition in the Growth Management Act, -
b Must appear on city’s or county’s list, and

= <oy o Must provide'ésséntisl setvices tostheresndents of -

4 aWoodan|lle -as Wellas othier cominunitie’s:

3 An application shall be made to the Department of Commumty
‘ Development for a Specnal Use Permlt

4 'l'he followrng factors shall be analyzed— as part of the smng process:
a Environmental impact,
‘= Economicimpacttothe City, « - .-
c. Trafﬁc impacts,
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3 iForecasted reglonal OF statewide ol
h. Ability of existing facilities to meet that need
i. ‘Compahblllty with this Comprehensrve Plan,
e ot Bvalidation dn-centext ofagency:ordistrict plan
consistency with this plan), and -
k. Analysrs of altematnve sites.

5 Provrde a publlc process=. atincl a! minitnum notlemg as reqmred
by WMC Tltle 17 and prowdes for at least one public hearmg to be heard _

Coordrnate with adjacent junsdlctlons in the smng of essentlal publlc faCllltleS along
-{gommon boundaries:: ' R .

LU-5, 4

GOAL LU-6: To plan and develop a pedestrian-oriented multimodal- transpor_tation system
at.agcommodates theneeds of retail, office;and: . 7 i+

approach to the downtown are:
residential uses.

Pollc|es

LU-6 1

AN

ez

- GOAL LU-7: To encourage and achieve multi
use ares‘.a'“:r - IO R S R A cTE e

Mﬂei P S PO N PRSP S SEPI 2A E

in a manner that balances the: needslof commerc 1 and 'resndentlal uses.

. Policies gegera s B b et
LU-8.1 Encourage a mix of housing types in and around downtown for all economlc

-.-segments of:the community.:

LU-8.2 Encourage mulfi-story constructidn%thatmaintaine'exiétingivistas and views.

December2062 - Chapter 3, paged
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LU-8.3 Locate larger developments of retail and residential uses nearest freeway access:

and major streets.
LU-8.4 'Encourage the development of underground parklng or multlstory parkmg
structures in downtown as an altemative to surface parklng

LU-8..5. - Encourage mlm—pad(s and open spa_ft : S m downtown

LU-8.6 Establish regulations for developments in oﬁ' ce-desngnated areas that protect

- -abutting-low--and; moderate—densny +esidential: parcels with appropnate restrictions
on height, setbacks, landscaping, and acgess.. Pl

LuUs.7 Ensure thatregulations governing zoning incentives, are-used appropriately to
further the goals and policies of the Comprehensive Plan.
GOAL LU-9: To maintain the downtown aréa as the center for:.commércial, civic, cultural,
and recreational activities.

Policies

LU9A4" "'Ehéourégéfuses?tﬁétEWiﬁ-"s’uﬁiﬁort?da‘y”a'nd'=eveﬁingi-aCﬁviﬁe§ for-all:ages.

LU-9.2 ' Encourage finkagé of paths andrails from thie’ downtown 1o’ the rest of the Town -
et Cénter Neéighborhood and to the: entlre commumty -

LU-9.3 Develop Sorenson School campus and purchase appropnate adjacent properhes
B as a civic center, consistent with the City’s adopted Civic Center:Master-Plan:

GOAL LU10: To'provide an active and dive
SONGLIT: Tonroylde an sctie o

'industrial aréa that promotes economic

Policies =

LU-10.1 Limit non-industrial use of industrial lands to uses which are complementary to
. industrial activiies.

LU-10.2 ‘Protect industrial lands from encroachment by other land uses, which would '
_reduce the economic viability of industrial lands.

LU-103 1

j lands uses,
LU-10.4 | ES plie$ with the following

munications services should be available or

2. New sites designated for industrial use shoiild Have convenient access to
... existing.or planned freeways:o_rmajo,r :arterigls_,. L

GOAL 'LU?;M-. = ° .ann;ei -additional:areas:to the: Sity, when: requested that \are appropriate
for the welfare of both the City and the annexéd-area. iy

Decombar200z Chapter 3, Page 5. -
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LU-11.1

1. Urban level public services (mcludmg pollce and ﬁre protectlon schools,

transportationySewer; water, and-general govemment gewvices) can . i
eventually be provided to annexatnon areas,

4. Resrdentlal areas contam potenhal urban densmes unless envrronmenta!
trosie e CONStraints,precludedhese: densmes and.:, sl oy

5. Annexations include greenbelts and/or open spaces‘ o

LU-11.2 Use inter-local agreements for implementation of fand use pohcres and public

improvement:standards within potential annexation:areas and mutualplanning areas.; - .

LU-113 - -.Determine:Woodinville’s Potential Annexation:Areas in.order.
annexations as requested bywo Kingawith King-and-$)
the Urban Growth Area boundary

o.provide for
, hom sh:Counties to review

Te! ore a g
an Urban Growth Area or areas 'within Wthh trban densities shall be deve1oped An Urban

' Growth Area may mclude territory located outside of a city if such territory is charactenzed by o

Growth Area

1.

. i Projections made | ty.b
“Management; the Urban Growth Ar
densities suffi cient to permnt their co

growth that have-existing publii¢ facility arid Service ‘capacities to serve such
s »_.c!eve!op; nt; and,

serwces and’ any addm@nal needed publlc facnhtles and serwces that are

.oon .

y "
growth that W|II be served bya combmatlon of both exisfing public facilities and o

December 2002 T — — Chapter3page6
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Figure 3-1 shows the Urban Growth Area for the City of Woodinville and. adjacentcmes and |
counties. Woodmv:!le s urban growth areas mclude the current CIty hmlts as well as the Grace
' Nelghborhood : - ‘ : :

Pt
s .

34 Future Land se: Map

Fi gure..3- Future. and Use Map of the Land Use Element is the ofﬁc1al map desrgnatmg
desired future:dand se patterris for-the' City:o0f Wogdinville..- The map:graphically represents
the Land Use Element pohcnes and servesito tie together the vanouselements ofthe

The P SR
Compr,
for the

Under'

Act requires that a city’s development regulations be conSIstent with its comprehensrve plan it
is imperative that the Future Land Use Map be sufficiently detailed to enable the. pubhc to.,
understand what the designations on the Future Land Use Map imply for fiittire'z Zoning and -
what land uses will be allowed in various locations. .

3.4.1 Land Us

The land use categories described below Have been desfénated in the Future Land Use Map.
The following criteria have been used in applying the various land use designations on the. .
Future Land Use Map and are shown in Flgure 3-2. These criteria shall be used’in evaluating -

future changes-to any land use. desxgnatron in concert\wrth the pohc:es for amendments .
outllned - A

The Future Land Use Map will serve as a guide for elected officials as théy'ﬁ%éke”ﬁédsiohs‘
about the need for, and the locations of, public services, utility systems, transportation routes,
and other capital facilities. Private citizens, developers, and others interested in‘the Clty’s

future, wrll also. consult the Map,as. they make dec|s10ns about.where fo live, work, mvest and
conduct busing A :

Th'e;t"utureitand Usé Map and its accompanying policies will also play a key role mland v
development and zoning decisions made by elected and appointed ofﬁcnals Alt zoning
decisions must be consistent with the Comprehensive Plan.

Low Densiy Residential

family detached dwellings. Other dwelling types will be allowed under, certain. crrcumstances1
such as duplexes, single-family attached, or accessory (i.e., mother-m-law) ‘dwellings. The
permitted. densrty for this desugnauon wrt_l not d ‘_ff,__;dwel_hng .units per acre..

Moderate Densrthesrdentlal

This desrgnatlon has been apphed to areas currently developed wnth smgle—famlly detached
and attached dwellings. These include duplexes and triplexes, condominiums, townhomes,
and accessory dwelling units. The intent of this designation is:to supporturban residéntial .- -
densities while still preserving Woodinville's small town atmosphere The permltted densﬁy for
this. desrgnatlon |sbetween 5 and 8 dwellmg umts per acre : REER




This designation provides convenient daily retai
limited service area while minimizing impacts ( of co.
propertles. This designation does allow for a thiX
excludes ind

g p y'retail and perso for: L
area with the intent of encouragmg tourism-related uses. This designation exclud éntial
- and most eglonal f cmty uses. . .

9 g e
Woodinville. It is intended to provude a broad mix of companson retail, moderate t6 high

density 1 res1dent|al professnonal serv:ces and recreaﬂon/cultural uses that serve the reglonal
market. .

Office . Lo i P

This deSIgnatlon provrdes for pedestrian and transit-oriented developmenits {hat provide s space

Tﬁls designation has been applled to-an: exxstmg mdustnal z6ne w:thm;WoodmvnlIe where auto-
oriented general commercial services have developed This designation should be located

&

,This designatuon has been applned to areas currently developed W|th lower density multl- mily:
dwelling uriits. The intent of this designation is to provide opportunities for apartments and
condominiums that are generally 1 to 4 stories and compatible with abuttingdow:dnd:moderdte’:

density residential areas. This des:gnatlon provides housmg densmes suppomve of pubhc
transnt ale g transit routes :asiafre

Decomar 00
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along major arterial-streets within; the crty and should not be Iocated near Iow to ‘moderate
den3|ty resrdenha! areas. - 4 _ o ;

Mlxed Use Oveday ’

This.designation has-been applied tothe:downtown-area.of Woodinville.- The intentof this
designation s to'g€ncourage the development.of the-community’s center-as-a-pedestrian-
oriented place;that:supports:a: wide-variefy-of commercial,-residential;;govemmental,
professional setvices;:andientertainment activities: :Mixed-use developiments that contain, for
example, retail on:therground: ﬂoor and resrdentlal or ofﬁce above are: hrghly encouraged in this
desrgnated area. P . RN

' !ndustnal

This desrgnatron has been apphed to areas ourrently surted for lndustnal and busrness park
activities. These areas are Iocated along ma]or artenal streets

Tounst Dlstnct Overlay

This district is located in the southemn crty limits of Woadinville and is intended to promote o
tourism and tounst—related actrvltles R I A L :

OF P! D e Cl at i
been retained as open space areas Many of these areas were=vset. aside as part; of .
development agreements and are owned by ng County They are often located in sensitive
environmental areas., Open Space areas may be suitable for passrve andlor active.recreation

This designation has been applied to.all existing and planned publicly owned. parks.

Public.and Institutional .

Thls desrgnatton has been applled to exrstlng government/pubhc facrhtles and mcludes cxty hall,
libraries, public. schools ﬁre and pollce stations,as welt as the tand owned by the. Woodmvrlle
Water District. —_ .

o

Joint Planning Area

This designation has been.given{o.the. Grace Neighborhood:in.anticipation of annexation by
the City of Woodinville: This.area is subject to joint:planning.activities and agreements to
ensure a smooth transrtlon from Snohomrsh County to the Crty of Woodmvrlle

3.4.2 Amendmg the Future Land Use Map

From time to time, the City may be asked to amend:the-designations of the Future Land Use
Map. The Planning Commission and City Council must carefully evaluate such requests to
amend the Future Land Use Map't6'détermine’thie fong-térm benefits and costs to the City.
Requests will be considered-annually:+The:factors listed :below:should be considered in-
reviewing map amendment requests. Whether initiated by the City or a private party, the
burden of proof is upon the proponent o demonstrate thé Iong—tem\ ‘benefit to the City.

Decembarooss S —— — . - Chapter 3.page 9
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wHow:s thesproposeddand-use'designation supported by-oiconsistent:
existing policies of the various elements of the Comprehen‘srve:'Plan’)

the development should demonstrate how the change is in the best tong-term
interest of the City. o

- i 2w How-does the:propesed:land use:designation:promote:a niore: desirablé:land: -
sespattemfor the: community? 1f-so, a:detailed description:ofthe qualities of

“the propgséd land-use designation that.make:the: land:use: pattem forih '

.‘Ammunrty more desrrable should be provrded o;é ab =ﬂ1ePtann|ng

......

in the commumty’s best lnterest

3. Whatimpacts would the proposed change of land use designation havé:on:the
current use of other properties in the vicinity, and what measures should be
- =takénda.ensure: compattblllty wrth the uses of other propertles in the vtcmtty?

4. Comments recerved from affected property owners and resrdents

-3.5 Annexatmn e

Annexatlon is the process by Wthh unmcorporated lands adjacent 1o the: cnty boundary
become part of the City. When annexed to the City, land use and zoning desrgnatlons are
assrgned The: mam reasons for annexatlon mclude but are not llmlted to mcreasmg the- .

BN

. govemmental services can be extended to the annexing‘area With Rimam of ‘service~
dlsruptron or adverse fiscal impacts. Phasing annexations encourages the City to grow. and '
- services to be extended in a deliberate, well-planned, and efficient manner. Phasing :
annexations also promotes more efficient use of land by encouragmg infi ll development
which, in turn; discotrages urban sprawl and preserve open spacs:-

The City should work with King or Srichomish County to ensure a smooth transition and-aveid
servrce dlsruptlon to the Woodmvrlle Clty resrdents There should be city-county cooperatlon in
¢ cont sés’and service: standards ‘which would help easéthe -
future tranisition from cotinty to:éity jurisdiction in dn ‘drea. Intérdocal agréemérits’ can help
avoid difficulties in the change in jurisdiction.

The process for annexing new lands should include the following:

RN Pre-annexatlon :planning:agreements: negotrated ‘betweeri-the County and the‘-'f?'
S fCrty'for pro osedannexatrons sof a?slgmt' cant srze or naturef»‘ R ot

2. Pre—annexatron planmng agreements that address at a mmlmum the followmg
issues in the proposed annexation areaii ™ =i it @i’ pET e R B

B ot B [ R O P A A . .‘/
e. Ultilities planning and provision, ' (

December2002 - — Chapter3,page 10~ -
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';.parks tralls, and 0pen space

L Environmentally sensitive areas including, but not limited to, steep
C slopeﬂ'bo "es"'_'f‘water ﬂoodplams and wetlands, and

Ty

) j.u Fire protection. .

~37 A joint Clt)f EC nty ‘teani compHSed of approprlate staff from each jurisdiction
shall be established to coordifiate’ anniexation and incorporation proposals and
G facrhtaie a smooth transutlon from County to City jurisdiction,’

4. Provrsrons for open spaces and urban separators should be included in large
annexation proposals, .

) ~:" B. ;:Neighborhood goals that seekto;preserve the unique characteristics of that '
i e -nelghborhood should be mcorporated |nto annexatlon proposals, and

S, and other financial considerations such

Thereffectivenéss ofariy: comprehensive planningéffort cari‘be measured by the degree to
which its goals are recognized and its policies are implemented. implementation requires a
commitment of both public. and Jrivate investment. However, as private investment in
development projects occtir, a public inves mi made to provrde such development
with-utility systems, streets, police andfire protéction; and bthér:services: Décisions on the
specific location and timing of a development project are traditionally initiated by the private
sector::The:City must be-involved WIth the coordmatron between pnvate development and
pubhc facrlltles and services i :

Adoptlon of the ComprehenSNe Pan is the f rst step in"a series of commltments the City must
make to achieve the vision and goals of the community. Adopting the plan commits the City to
future-actions such-as:spending-public doellars 'on capital facilities and public services, and
revising-codes and regulations:*In:adoptingthe:Comprehensive Plan, the City acknowledges
that future growth in the community will require iticreased public services and capital
expenditures. Land use regulatlons ust, be evaluated and rev:sed to ensure that they are

The policies of thé L4nd Use Efémmiént can be 1mplemented through a variety of methods.
Listed:below-are:a: number of tools the Crty can use to further the goals and objectives of the
Land UseElement: - S i .

i Develop a serles of Sub-Area Master Plans.

. 1‘1 Downtown‘ Master Plan for the _Clty of Woodmvrlle

Diséussion: The Comprehensrve'Plan focuses consrderable attention on
~-downtown Wooditiville: This-includes the retail core:(along NE 175th Street) as
Awell-asthenew auto servicefgeneral-comiriércial adjacent to Woodinville-
Snohomish Road. Whilethe Land-Use Eléfént of the Comprehensive Plan lays

Decomber 2002 , T T T T T T " Ghanter 3.page 11
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the oonceptualgro """ ndwork-and-viSion for: theifde‘\)mtown the City will need to.
.develop a more detailed plan to encourage and it ct ,ﬂ_ghe type of devetopment

the Comprehensrve Plan envisions. Ata minimurn, this plan should address the
following items that are noted:in this: Comprehensrve Plan:

: a » temfthat improves vehicular
o c:rculatlon while addressmg the needs of pedestnans and .
bicyclists, AT

.Development of the Civic Ca

us as a focal point for

SN sIZ')e“v'e1op'>mef‘it ofia pédéstrian:boulevard paraliel and south of
NE 175th Street and extendmg east from the proposed civic
- campus, ¢ S :

Visual issues and opportu’r‘iitles:' S

e.: -élncentlves -andwregulations to-encourage: ‘honsing in the
<. downtown; using:such techhiques:as:mixed:useé development
and thereby creating a more lively and diverse town center,

recreatxonal opportunities, as well,as agpropr

and interface between downtowit anid thése néic

Y ~-;«‘.-Creat|ng strong Ilnkages between downtown and the Tourist -

thtle Bear Creek Comdor Maste Plan' :

.'; 4 Exscussron' -—Th'e' General Busmess industnal and Res:dentual zoned areas
adjacent to Little Bear Creek within the City xncludmg the Pl.Zzoned parcels.

o 145 the Northwest comner of the |ty Issues to address include: .

: evelop the road system te accommodate exnstlng uses wnth
WA e s the corridorand: relieve trafﬁc pressures on thedowntown
U vehlcle circulation; AT

opportunmes and env1ronmental preservahon

L ¢ ~Designate: allowed Iand use compatsble with the surroundmg
areas and adjoining land uses including the lineal-park; -

d. Develop measures including incentive to promote economic
vitality with the corridor,

e. Creatéa; umform .gateway and-sign: design-te:be used wrth and
at the designated locations within the comdor

Enhancs 'deSIgn gurdehnes to contain’ measures ‘that are
:$ensitive fo vistas in and above the cormridor, and'

;._W|th the;downtown area to ensure consrstency and transitional
- opportunities are consrdered R A

Dacenbor 206 T Grapter 8 page T2

(Hrgh School site) and wet!andlpond area located in the Wedge Nelghborhood
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1.3 Northwest Gateway Master Plan: .

Discussion: The Commercial,-industrial, and Multi-family zoned area west of
131 Ave NE and, north and west of the.Woodinville: to-Renton raﬂway line
(tracks) Issues to address include:

-;:-Permltted Iand uses and Zoning, ;, L

Streamand oufler i-ssues‘,‘
178" (anate Road),

ACon ectlwty to Downtown

=r<o S AN 'ri:

.'_"Uses (Re31dentlal/CommerC|al)

_ Trail connectors to Downtown

-Methods-to create-non:vehicular linkages,

A
O

k. Incentives to encourage development,

. Methodsto.create:non-vehicular linkages (i.e., trails and

. sadewalks) to surroundlng residential nelghborhoods and
' vécreational opportunities; as welfas appropriate transitions
and interface between downtown and these nelghborhoods

. Building heights,...

- ‘Design standards,
Signage, - . .
Freeway.landscaping, ... .-

Environmental.opportunities,and ..

ma7T o P 3

Linkage.to.proposed.CCR highway.
1.4 Industrial Master Plan: -

.. -Discussion: (1) Valleyndustrial=- All-of the:Industrial zoned area located north

of the Tolt Pipeline right-of-way and south-of the proposed Northwest Gateway
Master Plan Study Area (see above) 2) North Industrial — The Industrial

-zones .area located north of:-downtown Woodinville, east of SR 522. lIssues to

address include:

. Road signage to Tourisi Dlstnct o

s'to adjacent zones

a
b
d. Ablllty to have retall sales (1 0% allowed at present),
‘6. OB zone factors,

f.. .Jransportation issues,

-G

-Landscaping, ... -

‘Decémbér 2002 . -

" Chapter 3, page13 .
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h. Signage;aiid
gt P Mi sual opportunities. ...
?"»’1.5 Tounst District Maste Plan _

By

Discussion: All of the area south of the '{'olt Plpelme nght-of—way located
within the City liits. “The'City

Master Plan for the Tounst D
include:

a. Lmkages to Downtown co

Transportatlon (Rall motonzed and non-motorized), and

= vl Derby CreékISanimarish River,
AN -1 xSlgﬂage Lt e g

pedestrian access,

i. Retail opporturities;
j.  Other compatible'land useés in' Touirist District,
k. Design Standards review, :

I Under grouniding of utilities; "

mi; ‘Paiking:oppotunities; -+~
n.-Environmental opportunitics,

o. Transition to industrial'Subsare;’ "

p: ~“Connéctor trail along state Route 202 and Tolt Pipeline nght-
of-way, and "

"4 Assess properhes for potential hls ark designation.

1.6 Grace Master Plan

* Discussion; The. proposedG ace A tion:area cons:stmg of the industrial
and commercial zoned area immedi el rth of the Clty fimits Iocated in
Snohomnsh County wnthm the Urban: Growth Area

R Coordlnate wnth Snohomlsh County service prov:ders
including watérfire disfricts; étc.,

b. Inter-local dgréementsas | _necessary,
c. Consider moving-Sexually Otientéd Business zone to Grace,
d. Compatibility with Snohomish County regulations,

Becenber g0 " haptr e 4
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City of Woodinville Comprehensive Plan g .o, - o lLand Use
€. .Land-uses and frangitions,:. . .. ... . -
f. Ability to have retail sales (1 0% al!owed off), =
g. Transportationissues, . .. .. . .o
h. Landscepi_ng, . )

Vsual opportunltles

2 Update the nmg Code and Zomng Map to reflect the goals and pollcles '
of thls Comprehenswe Plan :

g g P i '
Zoning Code, Will &lsonieed to bé: amended 10 bring the zomng classifications ™
mto consustency wnth the Iand use desngnatlons of the Future Land Use Map

c.7 ‘--=Prov1s1ons for opén'spacé dnd‘parks; -
Revisions to support a changing industrial base, and
e. Periodically review, revise, and create developmenitincentives

( . _‘to_ensure thelr effechveness in meetmg the Vsnon Goals and,
e-'PIan and/or |f the Clty fi nds
reahzmg lts land use goals

nelghborhoods o
Dlscuss:on This strategy will help to ensure that the character.of existing.-
nelghborhoods is protected as the c1ty becomes more urbanlzed
‘ 0 ‘_ nd"':mplementatlon of the Bear
> 1d Water: Managemen lan,.as:well.as other. ground




inville Comprehensive Plan_ . ___

water plans that address protectnon of Woodmwlle s ground water
resour ces SREEY mba feest dennt -

3.7 Monitoring and Amending the Land Use Element

Although the Land Use Element is intended to be a_ nl public elected officials,
Planning Commission, and City staffin making decisions'i rming. community growth and
land use and development, it is not so rigid as.to.be:inflexible or unresponsive to changing
circumstances. While changes to the Land Use Element will be required from time to time,
they should be carefully:considered.; sFesponsiveito the angmg eeds of the .community, and
in the best long-term mterest of the entire’ commum nd Use Element is

npe g
and By City ordmance changes to elther the pohcnes or land use map of the Land Use
Element-can be.made:anly through.a.public.review. process.conducted by the Planning
Commission and Clty Councnl The Planmng Comm:ssaon must conduct a public hearing-and
make a‘récammendation toithe City’Council” Thé Gity Céifitihas the final authority to

approve or deny a request to amend either. the. policies, or. landuse map of the Land Use
Element. ‘

3.7.4}

tg,l.,e_s'l;for the Land Use Element, itis
the. many geals and objectlves

j ily revised to
medSiife such-téms as Tafid-consumption;invertory'of vacant land orvarious types (single

family residential, multiple famlly, commercial, lndustnal etc.) employment levels bunldmg
perthits; housmg costsyvatancyrates; and: pepulatlon Th oring program

will be useful in coordinating local and regional efforts to infiplemerit the---countywnde planning
pol|0|es for K' ng and Snohomlsh Countles

'an measurable
ft”' ba d‘on mtumon, or

on the land use decisnons made by appomted and elected
trends, data and grthpro;ectlons Land use plan deCIs
“how th " & statistic:

- as basis for amendmg pohmes of the Land Use Elernent

3.1.2 Améh'c‘liﬁg*p— oo

The policies of the Land Use Element are the basns for many actlons taken by the City and
private fie ation: for-the polic &l réqirements, such
as the'Growth MénagementAdt; Sound planiiingand danditise: pnncxples the community’s
vision and values, and the community’s anticipated future growth needs. From time to time

Deceniber 2002
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laws are changed, economic conditions or social values change, growth trends cause a shift in
land use needs, or the community’s idea of what it wishes to be may be altered. When such
changes occur, it is appropriate to review the goals and policies.

The policies of the Land Use Element are intended to provide a stable framework to guide the
long-term physical growth within the Woodinville Planning Area. Therefore, consideration of
changes to the land use policies should be based on the long-term benefit to the community.
Changes to the foundations upon which the policies are based miay cause a need to change
the policies and subsequent programs or regulations, which implement the policies. Major
policy changes should be viewed in the context of changes to law, changed socioeconomic
conditions, shifts of community opinion and priorities, and significant changes to the amount
and characteristics of anticipated future growth. Changes will be considered every five years.

December 2002 _ Chapter 3, page 17
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Woodinville Municipal ¢}

(5) The Planning Director is hereby authorized
after July 14, 1997, to incorporate drawings as nec-
essary for the purpose of illustrating concepts and
regulatory standards contained in this title; pro-
vided, that the adopted provisions of the code shall
control. (Ord. 175 § 1, 1997)

21.02.100 Severability.

Should any chapter, section, subsection, para-
graph, sentence, clause or phrase of this title be
declared unconstitutional or invalid for any reason,
such decision shall not affect the validity of the
remaining portion of this title. (Ord. 175 § 1, 1997)

21-7

o 21.04.010

Chapter 21.04

ZONES, MAPS AND DESIGNATIONS

Sections:

21.04.010 Zones and map designations
established.

21.04.020 Zone and map designation purpose.

21.04.030 Reserved.

21.04.040 Public/Institutional zone.

21.04.050 Reserved.

21.04.060 Reserved.

21.04.070 Reserved.

21.04.080 Residential zones.

21.04.085 Neighborhood Business zone.

21.04.090 Tourist Business zone.

21.04.100 General Business zone.

21.04.110 Central Business District.

21.04.120 Office zone.

21.04.130 Industrial zone.

21.04.140 High Density Residential

" (R-48)/Office zone.

21.04.150 Park.

21.04.160 Map designation — Special district
overlay.

21.04.170 Map designation — Newly annexed
territory.

21:04.180 Map designation — Undesignated
property.

21.04.190 Zoning maps and boundaries.

21.04.010 Zones and map designations

established.
In order to accomplish the purposes of this title -
the following zoning designations and zoning map
symbols are established: '

Zoning Designations Map Symbol

Public/Institutional PO

Residential ' R (base density in
dwellings per acre)

Neighborhood Business NB

Tourist Business TB

General Business GB

Central Business District CBD

Office 0

Industrial I

High Density

Residential/Office R-48/0

Park P

Special District Overlay  Pattern applied to

affected area

(Ord. 295 § 4, 2001; Ord. 242 § 1, 1999; Ord. 194
§1,1997; Ord. 175 § 1, 1997)

(Revised 12/07)
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21.04.020

21.04.020 Zone and map designation purpose.

The purpose statements for each zone and map
designation set forth in the following sections shall
be used to guide the application of the zones and
. designations to all lands in the City of Woodinville.
The purpose statements also shall guide interpreta-
tion and application of land use regulations within
the zones and designations, and any changes to the
range of permitted uses within each zone through
amendments to this title. (Ord. 295 § 4, 2001; Ord.
242 § 1,1999; Ord. 175 § 1, 1997)

21.04.030 Reserved. .
(Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord. 175
§1, 1997)

21.04.040 Public/Institutional zone.

(1) The purpose of the Public/Institutional zone
(P/T) is to provide and protect properties devoted to
public and semi-public uses and uses providing
social and -physical services to the Woodinville
community. This purpose is accomplished by:

(a) Providing a zone in which uses serving
public needs may be located;
' (b) Limiting residential and privately
owned operations; and

(c) Protecting adjacent properties from
potential impacts of public uses.

(2) Use of this zone is appropriate on properties
designated by the Comprehensive Plan to be public
and/or institutional, such as schools, government
facilities, social services, hospitals, libraries, utili-
ties, etc. (Ord. 295 § 4, 2001; Ord. 242 § 1, 1999;
Ord. 194 § 1, 1997; Ord. 175 § 1, 1997)

21.04.050 Reserved.
(Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord. 175
§ 1,1997)

21.04.060 Reserved.
(Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord. 175
$§1,1997)

21.04.070 Reserved.
(Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord. 175

§1,1997)

21.04.080 Residential zones.*

(1) The purpose of the Urban Residential zones
(R) is to implement Comprehensive Plan goals and
policies for housing quality, diversity and afford-

.ability, and to efficiently use residential land, pub-
lic services and energy. These purposes are
accomplished by:

{Revised 12/07)
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(a) Providing, in the low density zones (R-1

“‘“Nthrough R-4), for predominantly single-family

detached dwelling units. Other development types,
such as duplexes and accessory units, are allowed
under special circumstances;

(b) Providing, in the moderate density zones
(R-5 through R-8), for a mix of predominantly sin-
gle-family attached and detached dwelling units.
Other development types, such as apartments,
duplexes, and townhomes, would be allowed so
long .as they contribute to Woodinville’s small
town atmosphere as articulated in the vision state-
ment found in the City’s Comprehensive Plan and
conform to all applicable regulations;

(c) Providing, in the medium density zones
(R-9 through R-18), for duplexes, multifamily
apartments, and townhomes, at densities support-
ive of transit and providing a transmon to lower
density areas; and

(d) Providing, in the high density zones
(R-19 through R-48), for the highest residential
densities, consisting of duplexes and multistory

. apartments. Developments have access to transit,

pedestrian and nearby commercial facilities, and
provide a transition to high intensity commercial
uses.

(2) Use of this zone is appropriate in residential
areas designated by the Comprehensive Plan as fol-
lows:

(a) The R-1 zone on or adjacent to lands
with area-wide environmental constraints, or in
well-established subdivisions of the same density,
which are served at the time of development by
public or private facilities and services adequate to
support planned densities;

(b) The R-4 through R-8 zones on urban
lands that are predominantly environmentally
unconstrained and are served at the time of devel-
opment, by adequate public sewers, water supply,
roads and other needed public facilities and ser-
vices; and

(c) The R-12 through R-48 zones in appro- -
priate areas of the City that are served at the time of
development by adequate public sewers, water
supply, roads and other needed public facilities and
services. (Ord. 447 § 1, 2007; Ord. 431 § 2, 2007;
Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord. 175 §
1,1997)

*Code reviser’s note: Ord. 447 became effective on September
11, 2007, and shall remain effective for a period of six months
unless terminated earlier or subsequently extended by the City
Council.
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21.04.085 Neighborhood Business zone.

- (1) The purpose and intent of the Neighborhood
Business zone (NB) is to provide for small-scale,
convenience retail shopping and office facilities at
the neighborhood level located in accordance with

21-8.1
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the City of Woodinville Comprehensive Plan and
encourage the compatible integration of small-
scale shopping and office centers into the neigh-
borhood areas which it serves.

(2) Use of this zone is appropriate in neighbor-
hood centers designated by the Comprehensive
Plan which are served at the time of development
by adequate public sewers, water supply, roads and
other needed public facilities and services. (Ord.
295 § 4, 2001)

21.04.090 Tourist Business zone.

(1) The purpose of the Tourist Business zone |

(TB) is to encourage tourist-related uses, to pro-
vide convenient daily retail and personal services
for a limited service area, and to minimize impacts
of commercial activities on nearby propertles
These purposes are accomplished by:

(a) Limiting nonresidential uses to those
retail or personal services which can serve the
everyday needs of the tourist industry and sur-
rounding residential area;

(b) Allowing for a mix of retail, service and
residential uses; and

(c) Excluding industrial and commu-
nity/regional business-scaled uses.

(2) Use of this zone is appropriate in areas des-
ignated tourist business by the Comprehensive
Plan which are served at the time of development
by adequate public sewers, water supply, roads and
~ other needed public facilities and services. (Ord.

379 § 8, 2004; Oxd. 347 § 5, 2003; Ord. 295 § 4,
2001; Ord. 242 § 1, 1999; Ord. 175 § 1, 1997)

21.04.100 General Business zone.

. (1) The purpose of the General Business zone
. (GB) is to provide auto-oriented retail and services
for local and regional service areas that exceed the
daily convenience needs of residential neighbor-
hoods but that cannot be served conveniently by
the Central Business District, and to provide retail
and business services in locations within the City
that are appropriate for extensive outdoor storage
and auto-related and commercial uses. These pur-
poses are accomplished by:

(a) Providing a wide range of the retail, rec-
reation, and business services than are found in
neighborhood business areas;

(b) Allowing for commercial uses with
extensive outdoor storage or auto-related and
industrial uses; and

(c) Limiting residential, institutional, per-
sonal services and office to those necessary to
directly support commercial activity.

ST
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(2) Use of this zone is appropriate in commer-
cial areas that are designated by the Comprehen-
sive Plan and are served at the time of development
by adequate public sewers, water supply, roads and
other needed public facilities and services.

(3) Subject to the requirements of WMC
21.08.070(B), the location and operation of sexu-
ally oriented businesses within the General Busi-
ness zone is consistent with the purposes of that
zone. (Ord. 295 § 4, 2001; Ord. 267 § 13, 2000;
Ord. 242 § 1, 1999; Oxd. 175 § 1, 1997)

21.04.110 Central Business District.

(1) The purpose of the Central Business Dlstnct
(CBD) zone is to provide for the broadest mix of
comparison retail, higher density residential (R-12
through R-48), service and recreation/cultural uses
with compatible storage and fabrication uses, serv-
ing regional market areas and offering significant
employment and housing opportunities. These pur-
poses are accomplished by:

(a) Encouraging compact development that

1s supportive of transit and pedestrian travel,

through higher nonresidential building heights and -
floor area ratios than those found in other business
areas;

(b) Allowing for outdoor sales and storage,
regional shopping areas and limited fabrication
uses; and

(c) Concentrating large scale commercial
and office uses to facilitate the efficient provision
of public facilities and services.

(2) Use of this zone is appropriate in the urban
center as designated by the Comprehensive Plan
that is served at the time of development by ade-
quate public sewers, water supply, roads and other
needed public facilities and services. (Ord. 426 § 3,
2006; Ord. 295 § 4,2001; Ord. 242 § 1, 1999; Ord.
175 § 1, 1997)

© 21.04.120 Office zone.

(1) The purpose of the Office zone (O) is to pro-
vide for pedestrian and transit-oriented high-den-
sity employment uses together with limited
complementary retail and higher density residen-
tial development in locations where the full range
of commercial activities is not desirable. These
purposes are accomplished by:

(a) Allowing for uses that will take advan-
tage of pedestrian-oriented site and street improve-
ment standards; ,

(b) Providing for higher building heights
and floor area ratios than those found in the GB
zone;

(Revised 11/06)



ey
it

( L
{
\

21.04.130

(c) Reducing the ratio of required parking to
building floor area;

(d) Allowing for on-site convenient daily
retail and personal services for employees and res-
idences; and

(e) Excluding auto-oriented, outdoor or
other retail sales and services which do not provide
for the daily convenience needs of on-site and
nearby employees or residents.

(2) Use of this zone is appropriate in office -

areas designated by the Comprehensive Plan which
are served at the time of development by adequate
public sewers, water supply, roads and other
needed public facilities and services. (Ord. 295 § 4,
2001; Ord. 242 § 1, 1999; Ord. 175 § 1, 1997)

. 21.04.130 Induastrial zone.

(1) The purpose of the Industrial zone () is to
provide for the location and grouping of industrial
enterprises and activities involving manufacturing,
assembly, fabrication, processing, bulk handling
and storage, research facilities, warehousing and
heavy trucking. It is also a purpose of this zone to
. protect the industrial land base for industrial eco-
nomic development and employment opportuni-
ties. These purposes are accomplished by:

(a) Allowing for a wide range of industrial
and manufacturing uses;

(b) Establishing appropriate development
standards and public review procedures for indus-
trial activities with the greatest potential for
adverse impacts; and

(c¢) Limiting residential, institutional, ser-
vice, office and other nonindustrial uses to those
necessary to directly support industrial activities.

(2) Use of this zone is appropriate in industrial
areas designated by the Comprehensive Plan which
are served at the time of development by adequate
public sewers, water supply, roads and other
-needed public facilities and services.

(3) Subject to the requirements of WMC
21.08.070(B), the location and operation of sexu-
ally oriented businesses within the Industrial zone
is consistent with the purposes of that zone. (Ord.
295 § 4, 2001; Ord. 267 § 14, 2000; Ord. 242 § 1,
1999; Ord. 175 § 1, 1997)

21.04.140 High Density Residential
(R-48)/Office zone.

The purposes of the High Density Residential
(R-48)/Office zone are to provide for high-density
development that meets the housing goals of the
Comprehensive Plan and to provide additional land
for office developments. Properties shall develop

with residential densities of R-48 (48 units per

(Revised 11/06)

acre) or with a minimum number of dwelling units,
as specified by the Comprehensive Plan. In addi-
tion, properties with this zone designation shall
also provide office space. (Ord. 295 § 4, 2001; Ord.
242§ 1, 1999; Ord. 175 § 1, 1997)

21.04.150 Park.

The purpose of the Park zone (P) is to provide
opportunities for public parks and other recreation
facilities, such as playgrounds, trails, publicly
accessible open space, or as meet the definition of
parks in WMC 21.06.428. Only facilities providing
such public recreation shall be allowed to locate in
the Park zones. (Ord. 295 § 4, 2001; Ord. 242 § 1,
1999; Ord. 175 § 1, 1997)

21.04.160 Map designation — Special district
overlay.

The purpose of the special district overlay des-
ignation is to carry out Comprehensive Plan poli-
cies that identify special opportunities for
achieving public benefits by allowing or requiring
alternative uses and development standards that
differ from the general provisions of this title. Spe-
cial district overlays are generally applied to a
group of individual properties or entire planning
subareas. (Ord. 295 § 4, 2001; Ord. 242 § 1, 1999;
Ord. 175 § 1, 1997)

21.04.170 Map designation - Newly annexed
territory. ‘

Unless preannexation zoning is approved, all
newly annexed territory shall be designated R-1
until the zoning map is amended pursuant to WMC
21.04.190 and the annexed territory is classified in
conformance with the City of Woodinville Com-
prehensive Plan. (Ord. 295 § 4,2001; 0rd. 242 § 1,
1999; Ord. 175 § 1, 1997)

21.04.180 Map designation — Undesignated -
property. .

All property not designated by the zoning map

shall be designated R-1. (Ord. 295 § 4, 2001; Ord.
242 § 1, 1999; Oxd. 175 § 1, 1997)

21.04.190 Zoning maps and boundaries.

(1) The location and boundaries of the zones
defined by this chapter shall be shown and delin-
eated on a zoning map adopted by ordinance.

(2) Changes in the boundaries of the zones shall
be made by ordinance adopting or amending the
zoning map. (Ord. 295 § 4, 2001; Ord. 242 § 1,
1999; Ord. 175 § 1, 1997)



£

21.08.010 5

Chapter 21.08
PERMITTED USES

Sections:

21.08.010 Establishment of uses.
21.08.020 Interpretation of land use tables.
21.08.030 Residential land uses.
21.08.040 Recreational/cultural land uses.
21.08.050 General services land uses.
21.08.055 Institutional land uses.
21.08.060 Business services land uses.
21.08.070 Retail 1and uses.

21.08.080 Manufacturing land uses.
21.08.090 Resource land uses.

21.08.100 Regional land uses.

21.08.010 Establishment of uses. ’
The use of a property is defined by the activity
for which the building or lot is intended, designed,
arranged, occupied, or maintained. The use is con-
sidered permanently established when that use will
~or has been in continuous operation for a period
“exceeding 60 days. A use which will operate for
less than 60 days is considered a temporary use,
and subject to the requirements of Chapter 21.32
WMC. All applicable requirements of this code, or
other applicable State or Federal requirements,
shall govern a use located in the City of Woodin-
ville. (Ord. 324 § 1,2002; Ord. 304§ 1, 2001; Ord.
175§ 1, 1997)

21.08.020 Interpretation of land use tables.

(1) The land usetables in this chapter determine
whether a specific use is allowed in a zone district.
The zone district is located on the vertical column
and the specific use is located on the horizontal row
of these tables.

(2) If no symbol appears in the box at the inter-
section of the column and the row, the use is not
allowed in that district, except for certain tempo-
rary uses.

(3) If the letter “P” appears in the box at the
intersection of the column and the row, the use is
allowed in that district subject to the review proce-
dures specified in Chapter 21.42 WMC and the
general requirements of the code.

(4) If the letter “C” appears in the box at the
intersection of the column and the row, the use is
allowed subject to the conditional use review pro-
cedures specified in Chapter 21.42 WMC and the
general requirements of the code.

(5) If the letter “S” appears in the box at the
intersection of the column and the row, the regional
use is permitted subject to the special use permit

(Revised 11/06) 21-40.6
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review procedures specified in Chapter 21.42
WMC and the general requirements of the code.
(6) If a number appears in the box at the inter-
section of the column and the row, the use may be
allowed subject to the appropriate review process
indicated above, the general requirements of the
code and the specific conditions indicated in the

‘development condition with the corresponding

number immediately following the land use table.

(7) If more than one letter-number combination
appears in the box at the intersection of the column
and the row, the use is allowed in that zone subject
to different sets of limitation or conditions depend-
ing on the review process indicated by the letter,
the general requirements of the code and the spe-
cific conditions indicated in the development con-
dition with the corresponding number immediately
following the table.

(8) All applicable requlrements shall govemn a
use whether or not they are cross-referenced in a
section.

(9) Only public parks or recreational facilities
shall be allowed to locate in the Park zome (P).
(Ord. 324 § 1, 2002; Ord. 304 § 1, 2001; Ord. 175
§1,1997)
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21.08.030 Residential Iand uses.
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RESIDENTIAL COMMERCIAL/AINDUSTRIAL/PUBLIC
A. RESIDENTIAL LAND USES L M M H [N B{T BiGB C B| O i (P
o) o E { E UJO UJE U E U| F N {UN
w D D G I S{U SIN § N S F D |BS
z E | H |G IR I|{EI] T 1 { u LT
(o] D R u H NI NNRNR N|] C S |11
KEY N E A M D |B E{SE|AEH A E|] E| T|CT
P — Permitted Use El N T E |0 S|T sjL S L s R U
C - Conditional Use S € D N IR S s s S { T
S — Speciat Use { _ E s H A |
T D | N i |o L o
Y E S T |O N
N 1 Y |D A
S T L
1 Y
T
Y
NAICS# SPECIFIC LAND USE | R1-4}/R5-8|{R9-18[ R19+| NB | TB | GB|{ CBD 0 i PA
DWELLING UNITS, TYPES: ’
* Single detached P, C19|P,C19 (3
* Duplex P10 | P10 P10 | P10
* Townhome C10, | C7, P P P20 P P18
12 110,12
* Apartment P11 P P P20 P
* Mobile home park P P P
623311 | Senior citizen assisted P11 P P P
623312 | (See WMC 21.06.188 for
definition)
GROUP RESIDENCES:
* Community residential facility C15 | C15 P15 P15 P15 P15
721310 | Dormitory c2 c2 P2 P2 P2 P2 1 P13
ACCESSORY USES:
* Residential accessory uses P3 P3 P3 P3 P3 P16
* Home occupation (8) P P P P P
* Home industry (9) C C C C
TEMPORARY LODGING:
721110 | Hotel/mote! ) P
* Bed and breakfast inns P6 P6 P& Pé
721191
721310 | Organization hotelflodging
* Temporary shelter P4 P17
624221
* Youth hostel P14
721199

GENERAL CROSS REFERENCES: Land Use Table Instructions, see WMC 21.02.070 and 21.08.020

Development Standards, see Chapters 21.12 through 21.30 WMC

General Provisions, see Chapters 21.32 through 21.38 WMC
Application and Review Procedures, see Chapters 21.40 through 21.44 WMC

Tourist District Overlay Regulations, see WMC 21.38.065
R-48/0 regulations, see WMC 21.38.030
(*) Definition of this specific Land Use, see Chapter 21.06 WMC

{Revised 12/07)
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B. Development Conditions.

(1) Reserved.

(2) Only as an accessory to a school, col-
lege/university, church, or fire station.

(3)(a) Accessory dwelling units:

(i) Only one accessory dwelling per
lot;

(ii) The primary residence or the
accessory dwelling unit shall be owner occupied;

(iii) If the accessory dwelling unitisa
separate structure, the accessory dwelling unit shall
not be larger than 50 percent of the living area of
the primary residence;

(iv) One additional off-street parking
space is provided; and

(v) The accessory dwelling unit shall
be converted to another permitted use or shall be
removed if one of the dwelling units ceases to be
owner occupied.

(b) Accessory Aircraft. One single or
twin engine general aviation aircraft shall be per-
mitted only on lots which abut, or have a legal
access which is not a public right-of-way to, a
waterbody or landing field, provided:

(i) No aircraft sales, service, repair,
charter or rental;

(ii) No storage of aviation fuel except
that contained in the tank or tanks of the aircraft;
and

(i) Storage hangars shall not exceed
20 feet in height above average finished grade or
have a gross area exceeding 3,000 square feet.

(4) Only as an accessory use to an institu-
tion, school, public agency, church, synagogue,
temple, or nonprofit community organization. -

(5) Reserved.

(6) Only as an accessory to the permanent
residence of the operator, provided:

(a) Serving meals to paying guests shall
be limited to breakfast; ‘

(b) The number of guest rooms shall not
exceed three; and

(c) The fee owner of the residence serv-
ing as a bed and breakfast must reside on the pre-
mises.

(7) A conditional use permit is not required
if the townhomes are approved through subdivi-
sion review or if the project is in the R-8 zone.

(8) Home occupations are subject to the
requirements and standards contained in WMC
21.30.040. _

(9) Home industries are subject to the
requirements and standards contained in WMC
21.30.050. '
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(10) Townhomes and duplexes must be

~ compatible in design, height, color, style, and

materials with existing neighborhood.
(11) Permitted only in the R-8 zone. ,
(12) Permitted only in the R-4 and R-6
zones, on parcels where protection of critical areas
prohibit traditional single-family development.
(13) Only as an accessory to a public school.
(14) Also permitted in the Tourist District.
See WMC 21.38.065.
(15) The number of occupants shall not

- exceed the occupant load of the structure, calcu-

lated as provided in the 1994 International Build-
ing Code, Section 1002, or as may be hereafter
amended.

(16) Only as an accessory to a permitted
use. A :

(17) Only as an accessory to an institution,
school, or public agency.

(18) Limited to current location. No new
townhomes are permitted in the office zone except
on the site currently containing townhomes on Jan-
uary 1, 2002.

(19) A conditional use permit is required for
a single-family structure exceeding 8,500 gross
square feet in the R-1 through R-6 zones.

(20) Residential development is not permit-
ted on the ground floor and is only permitted as
part of a development that integrates residential
with tourist-oriented business development and is
conditioned through a development agreement
with the City that ensures a City-approved eco-

. nomic analysis will be provided and the proposed

mixed-use development meets the vision and goals
of the Tourist District Master Plan. No more than
25 percent of the entire area development may
include residential uses. No direct residential
dwelling unit entrances or exits may be permitted
onto NE 148th Avenue NE, NE 145th Street, or
Woodinville-Redmond Road. (Ord. 428 § 5, 2006;
Ord. 379 § 14, 2004; Ord. 347 § 9, 2003; Ord. 326
§ 7,2002; Ord. 324 § 1, 2002; Ord. 304 § 1, 2001,
Ord. 295 § 2, 2001; Oxd. 242 § 3, 1999; Ord. 194
§ 3,1997;0rd. 175 § 1, 1997)

(Revised 12/07)
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Chapter 21.44
DECISION CRITERIA

Sections:

21.44.010 Purpose.

21.44.020 Reserved.

21.44.030 Temporary use permit.
21.44.040 Variance.

21.44.050 Conditional use permit.
21.44.060 Special use permit.
21.44.070 Zone reclassification.
21.44.080 Home occupation permit.
21.44.090 Home industry permit.

21.44.010 Purpose.

The purposes of this chapter are to allow for
consistent evaluation of land use applications and
to protect nearby properties from the possible
effects of such requests by:

(1) Providing clear criteria on which to base a
decision;

(2) Recognizing the effects of unique circum-
stances upon the development potential of a prop-
erty;

(3) Avoiding the granting of special privileges;

(4) Avoiding development which may be
unnecessarily detrimental to neighboring proper-
ties; A

(5) Requiring that the design, scope and inten-
sity of development is in keeping with the physical
aspects of a site and adopted land use policies for
the area; and

(6) Providing criteria which emphasize protec-
tion of the general character of nexghborhoods
(Ord. 175 § 1, 1997)

21.44.020 Reserved.
(0rd. 175 § 1, 1997)

21.44.030 Temporary use permit.

A temporary use permit shall be granted by the
Planning Director, only if the applicant demon-
strates that:

(1) The proposed temporary use will not be
materially detrimental to the public welfare;

" (2) The proposed temporary use is compatible
with existing land use in the immediate vicinity in
terms of noise and hours of operation;

(3) The proposed temporary use, if located in a
resource zone, will not be materially detrimental to
the use of the land for resource purposes and will
provide adequate off-street parking if necessary to
protect against compacting soils;

(Revised 1/03) 21-164

(4) Adequate public off-street parking and traf-
fic control for the exclusive use of the proposed
temporary use can be provided in a safe manner;
and

(5) The proposed temporary use is not other-
wise permitted in the zone in which it is proposed.
(Ord. 175§ 1, 1997)

21.44.040 Variance.

A variance shall be granted by the City’s Hear-
ing Examiner, only if the applicant demonstrates
all of the following:

(1) The strict enforcement of the provisions of
this title creates an unnecessary hardship to the
property owner; '

(2) The variance is necessary because of the
unique size, shape, topography, or location of the
subject property;

(3) The subject property is deprived, by provi-

- sions of this title, of rights and privileges enjoyed

by other properties in the vicinity and under an
identical zone;

(4) The need for the variance is not the result of
deliberate actions of the applicant or property
owner;

(5) The variance does not creaie health and
safety hazards;

(6) The variance does not relieve an applicant
from any of the procedural provisions of this title;

(7) The variance does not relieve an applicant
from any standard or provision that specifically
states that no variance from such standard or provi-
sion is permitted;

(8) The variance does not allow establishment
of a use that is not otherwise permitted in the zone
in which the proposal is located;

(9) The variance does not allow the creation of
lots or densities that exceed the base res1dent1a1
density for the zone;

(10) The variance is the minimum necessary to
grant relief to the applicant;

(11) The variance from setback or height
requirements does not infringe upon or interfere
with easement or covenant rights or responsibili-
ties; and

(12) The variance does not relieve an applicant
from any provisions of Chapter 21.24 WMC, Envi-
ronmentally Sensitive Areas, except for the
required buffer widths set forth in WMC
21.24.270, 21.24.300, 21.24.310, or 21.24.350.
(0rd. 175 § 1, 1997)
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(3) The Hearing Examiner shall review and
make decisions based upon information contained
in the written appeal and the record.

(4) The Hearing Examiner shall render a deci-
sion within 10 working days of the closing of hear-

(5) The Hearing Examiner’s decision shall be
. final unless appealed to Superior Court under the
provisions of Chapter 2.30 WMC. (Ord. 175 § 1,
1997) |

21.42.100 Hearing Examiner review — Zone
reclassification, variances, special
use permits and conditional use
permits referred by the Planning
Director.

Applications for zone reclassification, special
use permits, variances and conditional use permits
referred by the Planning Director shall be reviewed
by the Hearing Examiner subject to the notice pro-
cedures set forth in Chapter 17.11 WMC and appli-
cable criteria set forth in Chapter 21.44 WMC.
(Ord. 175 § 1, 1997)

21.42.110 Hearing Examiner review —
Decision final unless appealed or
challenged.

(1) The decision of the Hearing Examiner
regarding variances, special use permits and condi-
tional use permits shall be final unless the applicant
or an adverse party files an appeal to the City
Council pursuant to Chapter 2.30 WMC and in
accordance with Chapter 17.17 WMC.

(2) The decision of the Hearing Examiner
regarding zone reclassifications shall be in the
form of a recommendation to the City Council for
passage of the appropriate ordinance. The Hearing
Examiner shall hold the open record hearing pursu-
ant to WMC 17.07.030, Project permit application
framework (Type HI).

(3) Prior to an appeal hearing by the City Coun-
cil, the Planning Director shall mail a notice of the
appeal or challenge to all parties of record pursuant
. to WMC 17.17.040(1)(%).

(4) The City Council’s decision shall be final

unless appealed to Superior Court under the provi-
sions of Chapters 2.30 and 17.17 WMC. (Ord. 175
§ 1, 1997)

21.42.120 Expiration.

(1) Land use decisions that have been reviewed
and approved pursuant to WMC 21.42.040 and
21.42.110 shall expire within two years of
approval, during which all construction of the
project must be completed; provided, that condi-
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tional use approval for schools shall expire within
five years.

(2) The expiration date may be extended one
additional year by the Planning Director if, prior to
the expiration date then in effect, the applicant
demonstrates all of the following:

(a) That the applicant has made significant
progress toward completion of the project;

(b) That failure to complete the projectin a
timely manner was beyond the applicant’s control;
and

(c) That expiration would cause the appli-
cant to endure a significant financial hardship.

(3) For the purpose of this section, approval
shall be the date the land use decision is approved,
issued or granted by the Planning Director or the
Hearing Examiner, whichever is later.

(4) This section shall apply retroactively to land
use decisions approved pursuant to WMC
21.42.040 and 21.42.110 prior to December 14,
2002; provided, that for the purposes of determin-
ing the retroactive expiration date, the two-year
period shall begin to run from December 14, 2002.

(5) This section shall not apply to zone reclassi-
fications. (Ord. 326 § 14,2002; Ord. 175 § 1, 1997)

21.42.130  Establishment of hearing rules.

The Hearing Examiner shall establish rules gov-
eming the conduct of public hearings before the
Hearing Examiner and shall be in accordance with
Chapters 17.15 and 17.17 WMC. (Ord. 175 § 1,
1997)

21.42.140 Records.

The Department shall maintain public records
for all permit approvals and denials containing the
following information:

(1) Application documents;

(2) Tape recorded verbatim records of required
public hearing;

(3) Written recommendations and decisions for
proposed actions;

(4) Ordinances showing final City Council
actions;

(5) Evidence of notice;

(6) Written comments received; and

(7) Material submitted as exhibits. (Ord. 175 §
1,1997)

(Revised 1/03)
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21.44.050 Conditional use permit.

A conditional use permit shall be granted by the
Planning Director or the City’s Hearing Examiner,
only if the applicant demonstrates that:

(1) The conditional use is designed in a manner
which is compatible with the character and appear-
ance with the existing or proposed development in
the vicinity of the subject property;

(2) The location, size and height of buildings,
structures, walls and fences, and screening vegeta-
tion for the conditional use shall not hinder neigh-
borhood circulation or discourage the permitted
development or use of neighboring properties;

(3) The conditional use is designed in a manner
that is compatible with the physical characteristics
of the subject property;

(4) Requested modifications to standards are
limited to those which will mitigate impacts in a
manner equal to or greater than the standards of
this title;

(5) The conditional use is not in conflict with
the health and safety of the community;

(6) The conditional use is such that pedestrian
and vehicular traffic associated with the use will
not be hazardous or conflict with existing and
anticipated traffic in the neighborhood; and

(7) The conditional use will be supported by .

adequate public facilities or services and will not
adversely affect public services to the surrounding
area or conditions can be established to mitigate
adverse impacts on such facilities. (Ord. 175 § 1,
1997)

21.44.060 Special use permit.

(1) A special use permit shall be granted, or, if
applicable, conditionally granted, by the City’s
Hearing Examiner; provided, that:

(a) The applicant can demonstrate that:

(1) The characteristics of the special use
will not be unreasonably incompatible with the
types of uses permitted in surrounding areas;

(ii) The special use will not materially
endanger the health, safety and welfare of the com-
munity;

(iii) The special use is such that pedes-
trian and vehicular traffic associated with the use
will not be hazardous or conflict with existing and
anticipated traffic in the neighborhood;

(iv) The special use will be supported by
adequate public facilities or services and will not
adversely affect public services to the surrounding
area or conditions can be established to mitigate
adverse impacts;

(v) The location, size and height of
buildings, structures, walls and fences, and screen-

21-165
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21.44.090
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ing vegetation for the special use shall not hinder or
discourage the appropriate development or use of
neighboring properties;

(vi) The special use is not in conflict
with the policies of the Comprehensive Plan or the
basic purposes of this title;

(vii) Where applicable, the special use -
meets the requirements of the Comprehensive Plan
regarding the siting process for essential public
facilities; and

(b) Subject to public notice requirements of
WMC Title 17, the Hearing Examiner shall make a
threshold determination on whether the proposal
presents siting difficulties, and shall consider pub-

‘lic comments in making that determination.

(2) With respect to essential public facilities,
the provisions and decisional criteria of Chapter
21.25 WMC shall supersede the provisions of this
section to the extent of any conflict or inconsis-
tency. (Ord. 425 § 6, 2006; Ord. 325 § 2, 2002;
Ord. 175 § 1, 1997)

21.44.070 Zone reclassification.

A zone reclassification shall be granted only if
the applicant demonstrates that the proposal is con-
sistent with the Comprehensive Plan and applica-
ble functional plans at the time the application for -
such zone reclassification is submitted, and com-
plies with the following criteria:

(1) There is a demonstrated need for additional
zoning as the type proposed.

(2) The zone reclassification is consistent and
compatible with uses and zoning of the surround-
ing properties.

(3) The property is practically and physically
suited for the uses allowed in the proposed zone
reclassification. (Ord. 400 § 20, 2005; Ord. 175
§ 1, 1997)

21.44.080 Home occupation permit.

A home occupation permit shall be granted by
the Planning Director only if the applicant demon-
strates that the home occupation will be conducted
in compliance with the provisions of WMC
21.30.040. (Ord. 175 § 1, 1997)

21.44.090 Home industry permit.

A home industry permit shall be granted by the
Planning Director only if the applicant demon-
strates that the home industry will be conducted in
compliance with the provisions of WMC
21.30.050. (Ord. 175 § 1, 1997)

{Revised 12/07)
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| 12 OBJECTIVE OF THE PROPOSED ACTION

The applicant’s primary objective for the proposal is to receive a rezone from R-1 (one residential
dwelling unit per acre) to R4 (four units per acre) density and to create two subdivisions with single-
family zoned lots for the construction of new single-family residences and supporting infrastructure.
Wood Trails and Montevallo, together, comprise one of the largest remaining areas in the R-1 designation
of single-family residential, which is considered low density development in the Comprehensive Plan.

13 PROPOSED ACTION AND ALTERNATIVES

The Final EIS evaluates in detail the Proposed Action, two alternative development scenarios for
comparison against the Proposed Action and the No Action Alternative. These alternatives are
summarized below. The EIS is based on the preliminary plat applications, with rezone requests, submitted
to the City by the developer. Beyond those necessary to evaluate the proposal in this Final EIS, the details
of the development proposals are subject to separate and additional review under the subdivision
application process subsequent to completion of the Final EIS.

1.3.1 Proposed Action

The applicant’s proposal consists of developing two residential subdivisions, known as Wood Trails and
Montevallo. Both subdivisions would be built on properties located in the northeastern part of the City,
within the West Wellington neighborhood, on land currently zoned as R-1. Figure 1-1 is an aerial
photograph showing the location of the Wood Trails and Montevallo sites.

The proposal for Wood Trails (City File No.PPA2004054) is to rezone a 38.7-acre property to R-4 and
subdivide the property into 66 single-family residential lots. The Wood Trails property is located at the
present terminus of NE 202nd Street, NE 201st Street, NE 198th Street and NE 195th Street, west of
148th Avenue NE. It is in the NE Y% of Section 3, Township 26 North, Range 5 East WM, King County.
~ The Wood Trails property originally acquired by the applicant included 50.5 acres and extended north to
the King-Snohomish County line and NE 205" Street [extended]. When the applicant submitted the
preliminary plat application for Wood Trails in June 2004, the applicant indicated that it planned to
exclude, through a boundary line adjustment (BLA), an 11.8-acre parcel at the north end of the original
Wood Trails property from the subdivision proposal. The site plan and other graphics provided in the EIS
for this site are based on the information contained in the preliminary plat application, and apply to the
38.7-acre property proposed for development as the Wood Trails subdivision. The City approved the BLA
(2004-063) subsequent to the filing of the application, and the BLA was recorded. No development plans
for the adjacent 11.8-acre parcel were known at the time of publication of the FEIS.

The Wood Trails site is located on a west-sloping hillside with an approximate 180-foot drop going from
east to west. The eastern side of the site includes relatively flat areas interspersed with several steep-sided
ravines and erosion hazard critical areas. A small stream is located approximately 100 ‘feet north of the
plat boundary (off-site) at the bottom of a steep—sided, forested ravine. The entire site is forested and
numerous informal trails and footpaths cross the site, including a utility corridor feature extending from
NE 201 Street across the site to the west. The site is bordered by a single-family residential area to the
east and an industrial area to the west. The north edge of the Wood Trails site abuts a small tract of forest
that is located near the southwest corner of the Wellington Hills Golf Course. The proposed Wood Trails
subdivision would include streets, public water supply and sanitary sewer service, and stormwater
" management facilities. , :

Wood Trails & Montevallo Subdivisions ' Summary
Final EIS N ' :
December 2006
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Montevallo (City File No.PPA2004093) is a proposal to rezone to R4 and subdivide a 16.48-acre
property into 66 single-family residential lots. Montevallo is located west of 156" Avenue NE, directly
south of the King-Snohomish County line and the Wellington Hills Golf Course. It is in the NW % of
Section 2, Township 26 North, Range 5 East WM, King County. The Montevallo site is surrounded by
suburban residential lots on both the south and west sides. The east side of the site borders 156" Avenue
NE (also known as the Boston Road). The north side of the Montevallo site abuts an approximately 20-
acre forested area on the east side of the Wellington Hills Golf Course. The site is predominantly cleared
and developed for low-density, single-family use, with 4 single-family residential homes on the east side
of the site, and a single-family home near the west side of the site.

There is also a large barn located just south of the western home. The extreme western portion of the site
includes a forested wetland and a small portion of forested upland. The rest of the site, excluding the
wetland on the west side of the site, is pasture that has been used by several horses. The proposed
Montevallo subdivision would include streets, public water supply and sanitary sewer service, and
stormwater management facilities.

1.3.2 Alternatives to the Proposed Action

In addition to the proposal, three alternatives are considered in detail in the Final EIS: development of

_both sites at the existing R-1 zoning with individual on-site septic systems; development of both sites at
the proposed R-4 zoning, with attached housing (townhomes) on the Wood Trails site and single-family
lots on the Montevallo site; and a No-Action alternative. Key characteristics of these alternatives are
summarized below.

e The R-1 Zoning Alternative would include the construction of 23 single-family dwelling
units on the Wood Trails site and 14 single-family dwelling units on the Montevallo site.
Infrastructure for the subdivisions would be similar to the Proposed Action, except all
residences on both sites would be served by individual, on-site septic systems.

e The Attached Housing Alternative would consist of 85 townhome units on the Wood Trails
site and 47 single-family dwelling units on the Montevallo site. Infrastructure for the
subdivisions would be essentially the same as for the Proposed Action, including public
sewer service to both sites.

e As is required by the State Environmental Policy Act (SEPA), a No Action Alternative is
considered in this Final EIS. Under this alternative, no new development would occur on the
subject properties and the existing conditions would be maintained for the near term. This
alternative does mot preclude future development of the subject properties by other
developers/applicants in the future. '

Wood Trails & Montevallo Subdivisions Summary
Final EIS
December 2006
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Figure 1-1 —Aerial Photograph

OF WGOD. TRAILS
AND MONTEVALLD VIGINITY.
“FIQURE V-1
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14  SUMMARY OFIMPACTS, MITIGATION AND
SIGNIFICANT UNAVOIDABLE ADVERSE IMPACTS

Through the. public scoping ‘process, the City of Woodinville determined that the EIS should include
detailed ifnpact-analysis- for six elements of the environment: Earth, Water, Plants and Animals, Land
Use, Transportation and Public Services. Chapter 3 of thie EIS provides detailed iriformation on the
affected environment (existing conditions), expected imp acts and corresponding mitigation measures for
these élements. g

1.4.1 Probable Environmental Impacts

AnEIS 1s focuse‘d-’:qﬁ “pl:obableSIgmﬁcantadverse qnﬁrom@entél impacts” as those terms are definéd by
SEPA. While a wid¢ range of impacts could potentially occur in connection with any/ proposal, not all
impacts ;aré considered probable (“likely to occur” per WAC 197-11-782) or significant (“more than a

[ ' moderate adverse impact” per WAC 197-11-794). The following table identifies the impacts that are
b

con31dered11ke1y to ‘oceut as a result of the proposal or the alterfiatives. Based on. the analysis in the EIS,

Gts'ate’ considered significant in the context of SEPA. ' .All likely: impacts could be

some. of these impa ‘ i
mifigated by a redesign— by adopted City regulations and/or by elements incorporated into the design of
thie proposal — to 4 level that is consideréd less thax significant. Mitigation, as defined’by SEPA, includes

actions that-caniavoid, mirimize, r?écﬁfy,-:_reduce’i- compensate for or monitor impacts (WAC 197-11-768).

However, some adverse impacts are considered “ynavoidable” because they reflect a type of change that
is inherent in the proposed development regardless of 'how it is designed. Urbarn .development, for
“example, unavoidably ‘entails clearing of vegetation, creation of impervious surfaces, and conduct of
human activities. This, category of impacts is-identified for each element of the environmert in the EIS

- andlssummanzed in Section 1.5 below.

‘.42 Comparison of Alternatives, Impacts, - Potential Mitigation and Significant

* Unavoidable:Adverse Impacts ] ' : '

. Tables 1.4-1 and 1.4-2 identify and éompargsfhe Tevel of impa’cts for the range of alternatives on for €ach

+ - element of the environment, potential mitigation for those impacts and significant unavoidable adverse
impacts. - ' o |

.Wood Trails & Montevallo Subdivisions ' Summary
Final EIS :
December 2006
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1.5 MAJOR CONCLUSIONS

The major conclusions of the analysis documented in this Final EIS include, a number of significant
adverse enviipnmental'impacts that could occur from implementation of the proposals, including:
impacts to steep, potentially unstable and erosion prone slopes
impacts to two wetlands, one on each site
impacts of urban characteristics in a “fural character” setting A
- and to a lesser extent impacts to roa,dWays, with site distance problems

1.6 SIGNIFICANT AREAS OF CONTROVERSY AND UNCERTAINTY

Controversy often arises from technical issues and personal preferences. ‘Wood Trails and Montevallo -
area no exception. The following are significant areas of controversy surrounding these two proposals.

_ Although the proposals (ie., residential plats) are not particularly large or unique in nature, their
location in a low-density nei ghborhood (generally developed at an average of about 1 dwelling
unit per acre) has generated controversy among nearby residents. The controversy also reflects a
more general concern regarding future infill development at urban densities from introduction of
sewers. As of this writing the City has applied a moratorium to new development within the 1
zonies of the City and is conducting a study of sustainable development to help determine fu
- direction for these areas. The difficulty arises in the balance between urban growth within a c1

! . poundary and maintaining natural environments and a low density zoning with a rural characte:

e Major concerns raised by members of the community relate to ‘development comp
~ because-of differing densities and loss of undeveloped land/open space, and the resulting’
" in the character of the neighborhood. . Issues regarding land use, density and neighb
change are probably the most frequently raised and generate the most controversy. Propos

" uses are of the same type as surrounding development (i.e., single-family reside

although the proposed density is higher (4 dwelling units per acre) it is still consi
density under the City’s Comprehensive Plan. - -

e . Each proposal has direct impacts on the environment, SOme which could rise to t

significant adverse. Erosion hazard areas exist on Wood Trails. Neighbots, technical
the general public differ in their views. Some contend that the slope are stable and

enginéeting solutions, while others believe that slopes of this nature tend to creat
erosion and ‘stability problems, that are difficult to prevent. The design of the prop

- altered to minimize many of the potential effects.

« A debate over urban desi‘gn'standards such as road widths is a challenge. Wid
more of a sense: urban character, yet increase impetvious area. Narrower roads
rural character, but challenge the need for parking and safety on roads. '

ach proposal site ‘will be impacted. The one on Wood
detention facility and the one on Montevall
e wetland o1

. Oné‘_: wetland on e
. eliminated and replaced with-a
drained. Debate is occurring over these two issues. Removal of th

be logical for its location for the detention facility.

No signjﬁCaﬁt uncertainty has been identified by the City in regard to the type of ! '
that are anticipated, with the exception of the controversy over density. All other iss

Wood Trails & Montevallo Subdivisions
Final EIS" .
December 2006 -

| 1-44



-

The . City -believes that the-impact:conclusions provided in the Final EIS are accurate assessments of
whether - probable, significant adverse impacts would occur, and are consistent with the technical
- information considered in the environmental review.

1 7 ISSUES T, BE RESO

The EIS identifies i many issues th 'be resolved durmg City review of the proposal. The major issue
regardmg the proposals is the Apatlblhty of infill residential development (at 4 dwelling units per acre)
with emstmg lower-dens1ty"r sidential development (averagmg about 1 dwelling unit per acre), and the
: acceptablhty to the commumty ‘of the change associated with this infill. The City will need to resolve that
issue when it considers the propos&d tezones. Other issues involve design factors that will be resolved
during City review of the subdivision applications, if the rezone and preliminary plat applications are
approved. The followmg table Table 1 8—1 prov1des examples of some issues to be resolved.

Wood Trails & Montevallo Subdivisibns ‘ : : Summary
Final EIS
December 2006
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3.4 LAND USE
3.4.1 Existing Conditio'n_'s '
Citywide

The City’s Comprehensive Plan’ (Clty of Woodmvﬂle 2002) d1v1des the City into seven nelghborhoods

based on the existing land iise; geography,-and.character of these areas. Three of these nelghborhoods are
primarily residential: The Wedge (northwest pottioh-of the City, north and wést of SR-522); West Ridge
(southwest portion of the City, west of the river and the Valley Industrial area); and Leota (the northeast
portion of the City, generally east of the Town Center and thé North Industrial neighborhoods, extendmg
to the City limits on the north, .south, and east). See Figure 1-1 of Section 1, Summary. The sites for'the
proposed subdivisions are both located in the northwest corer of the Leota Neighborhood. (Note: The
2005 Woodinville Parks; Recreatlon and Open Spacé [PRO] Plan uses somewhat différent nelghborhood
nomenclatiire than ‘does the Comprehenswe Plan. This *dlscussmn follows the Comp Plan termmology,
while other-portions of the EIS use the PRO-Plan: tenmnology ).

Overall, the predominant land use in Woodlnvﬂle is residential: As of the year 2000, the Clty had 3,888
total residential units; apprommately 57 percent of these were smgle—farmly, detached residential units
(including mobile homes) and 43 percent were multl-famlly dwellings (mcludmg townhouses; City of
Woodinville 2002) “The average re51dent1a1 density’ C1tyw1de ‘based on the total number of units and the
total acreage in residential use, was apprommately 1.9 units-per acre. For aréas in smgle—farmly residential
use, the average density was 1.1 units per acre. Residential land uses are predominant in City
nelghborhoods ‘except the Town Center the two 1ndustr1al nelghborhoods and the Tounst Dlstnct

The Town Center nelghborhood is centered ‘around NE 175 Street roughly between 156™ Aveniie NE on
the east and the Sammamish River ori- thé wést. Thié Town Center is primarily commercial. There has
been new commercial development in the past several years and construction of a new City Hall; a
recently completed City subarea plan envisions further redevelopment. The Valley Industrial
neighborhood runs along either side of the Sammamish River, and is characterized by light industrial and
warehousing and distribution uses. The North Industrial area is located north of the Town Center,
extending north to the City limits/County line. It is bordered on the west by SR-522. In the past this area
was characterized by auto salvage yards and similar uses; it is presently transitioning to light industrial
and commercial uses. Just to the north of the City limits, King County Metro is building the Brightwater
wastewater treatment plant in Snohomish County’s unincorporated Urban Growth Area. The Tourist
District is at the south end of the City, centered on NE 144™ Street and the Sammamish River;
predominant land uses are wineries and breweries, and related restaurant and hospitality uses.

A predominant natural feature in the City is the Sammamish River, which is located in the southwest part
of the City. It flows through the Tourist District and the Valley Industrial neighborhood, passing along the
southwest edge of the Town Center. There is a steep escarpment to the west of the river, and valley floor
to the east. Little Bear Creek, which flows into the Sammamish Rlver is located just to the west of SR-
522, between the Wedge and North Industrial neighborhoods.

SR-522, which in Woodinville is developed as a limited access highway, is a predominant man-made
feature in the City, along with the railroad tracks bordering the highway and extending south through the
Valley Industrial neighborhood.

Figure 3.4-1 shows existing land use citywide, as of 2000; Figure 3.4-2 shows Woodinville’s

_ neighborhoods and Figure 3.4-2(a) the 2006 Zoning and Urban Growth Boundary.

December 2006

Wood Trails & Montevallo Subdivisions ' : ‘ " Land Use
Final EIS
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Leota Neighborhood

The two proposals are located within the Leota neighborhood. The Leota neighborhood is predominantly
low-density single-family homes, many developed on 1-acre Jots and most without public sewer. There is
a scattering of undeveloped properties throughout the neighborhood. There is an existing Neighborhood
Business area at the intersection of 156" Ave NE with Woodinville-Duvall Road. Lake Leota is a small
lake surrounded by, singl@;family.residences located in the southeast. portion of the Leota neighborhood:
The Wellington Hills Golf Course and large-lot single-family residential uses, in unincorporated.
Snohomish. County border the Leota neighborhood to the north. Figure 3.4-2(b) shows land. parcels by
size. - . : L

_' W'_ll:i‘l_l_g_t;,on_.]él:i__llﬁs' . o

The __ar;ea- 'ié Whlch the two ﬁxépbséi_éites aré ..idcétéd is co@nonly known as Wéilingtoh H111s, after the
golf gourse. jnunediately north of the neighborhood (in, rural unincorporated Snohomish County). The
Wellington Hills area is in the northwest comer of the larger L,eot,éx'neigliborhood. :

Wellington Hills is.a neighborhood of mostly large-lot (0.5 acre to. 2-acre lots, zoned R-1), single-family.
residential homes served by public water and individual on-site.septic systems. Many, of the homes were-
built in the 1970s and 1980s, though some are newer, and a few are older homes. Streets in Wellington
Hills are typically paved but without curbs, gutter and sidewalks. Most of the neighborhood is heayvily:
wooded, with open areas, particularly in'the north-central part of the area. e

Wellington Hills is B.érdergd on the north by theq:'C.i_ty‘ li;mits:, whiéh_ai,so 1s the King-Snohomish Countx

line. Across the City line are the golf course and larger-lot single-family development. To the west, af
steep, wqod_ed-b‘luff separates Wellington Hills from the North Industrial area. To the south and east;
Wellington Hills is bordered by other parts of the larger Leota neighborhood. , o

Wood:Trails & Montevallo Subdivisions
Final E£IS

December 2006 .
3.4-2
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21.26.160 £y
%: 3

all such users cease using the structure as provided
in this section. (Ord. 338 § 1, 2003; Ord. 233 § 23,
1999)

21.26.160 Signs.

Except as approved by the Planning Director as
part of a plan to conceal, disguise, or camouflage a
personal wireless service facility, no signs, sym-
bols, flags, banners, or similar devices shall be
placed on, attached to, painted, or inscribed upon
any antenna support structure or altemative
antenna support structure. Notwithstanding ' the
_ foregoing, an applicant and/or land owner may
place not more than four signs measuring 12 by 18
inches upon or near a personal wireless service
facility which: (1) state that trespassers will be
prosecuted; (2) list the names and telephone num-
bers of persons to be contacted in the event of an
emergency; (3) identify the applicant and/or land
owner or person responsible for operating the per-
sonal wireless facility; and/or (4) contain informa-
tion necessary and convenient for the person
operating the personal wireless service facility to
identify the personal wireless service facility.
Nothing in this section shall be construed to pro-
hibit the placement of safety or warning signs upon
any portion of the personal wireless service facility
which are required by law or which are designed to
apprise emergency response personnel and the
employees and agents of personal wireless service
providers of particular hazards associated with
equipment located upon the personal wireless ser-
vice facility. (Ord. 338 § 1, 2003; Ord. 233 § 23,
1999)

21.26.170 Lighting standards.

Except as specifically required by Federal Avia-
tion Administration (FAA) or FCC regulations,
antenna support structures shall not be illuminated.
However, equipment enclosures may be illumi-
nated for security reasons when compatible with
the surrounding neighborhood. (Ord. 338 § 1,
2003; Ord. 233 § 23, 1999)

(Revised 3/04) 21-132
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Chapter 21.28

DEVELOPMENT STANDARDS —
ADEQUACY OF PUBLIC FACILITIES
AND SERVICES

Sections:

21.28.010 Purpose.

21.28.020 General requirements.
21.28.030 Adequate sewage disposal.
21.28.040 Adequate water supply.

21.28.050 Surface water management.
21.28.060 Adequate roads.

21.28.070 Adequate roads — Road capacity level
of service (LOS) standard.

21.28.080 Adequate roads — Applicability of
capacity standard.

21.28.090 Adequate roads — General conditions.

21.28.100 Reserved.

21.28.110 Exceptions.

21.28.120 Adequate vehicular access.

21.28.130 Adequate fire protection.

21.28.140 School concurrency — Applicability
and relationship with fees.

- 21.28.150 Findings, recommendations, and

decisions regarding school capacities.
21.28.160 School concurrency standard.
21.28.170 Reserved.
21.28.180 Credit for improvements.

21.28.010 Purpose.

The purpose of this chapter is to ensure that pub-
lic facilities and services necessary to support
development are adequate or will be provided in a
timely manner consistent with the public facilities
and services planning goal of the Washington State
Growth Management Act of 1990 by:

(1) Specifying the on-site and off-site facilities
and services that must be in place or otherwise
assured of timely provision prior to development;

(2) Allocating the cost of those facilities and
services fairly; and '

(3) Providing a general framework for relating
development standards and other requirements of
this code to:

(a) Adopted service level standards for pub-
lic facilities and services;

(b) Procedural requirements for phasing
development projects to ensure that services are
provided as development occurs; and

(c) The review of development permit
applications. (Ord. 175 § 1, 1997)
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21.28.020 General requirements.
" (1) All new development proposals including
any use, activity, or structure allowed by Chapter
21.08 WMC that requires the City of Woodinville
approval shall be adequately served by the follow-
ing facilities and services prior to the time of occu-
pancy, plat recording, or other land use approval,
- as further specified in this chapter:

(a) Sewage disposal;

(b) Water supply;

(c) Surface water management;

'(d) Roads and access;

(e) Fire protection service; and

(f) Schools.

(2) Regardless of the number of sequential per-
mits required, the provisions of this chapter shall
be applied only once to any single development
proposal. If changes and modifications result in
impacts not considered when the proposal was first
approved, the City shall consider the revised pro-
posal as a new development proposal.

(3) Udilities are encouraged to co-locate distri-
bution lines when completing upgrades or when
utility relocations are considered as a part of major
street improvements.

(4) Any building constructed for the purposes
of a utility and requiring a building permit shall

_ meet the landscaping requirements for utilities and
_ subregional utilities in Chapter 21.16 WMC and, if
applicable, the City’s Design Guidelines.

(5) All utilities are subject to the sensitive areas
regulations in Chapter 21.24 WMC. (Ord. 175 § 1,
1997)

21.28.030 Adequate sewage disposal.

All new development shall be served by an ade-
quate public or private sewage disposal system,
including both collection and treatment fac111t1es as
follows:

(1) New development is encouraged to hook up '

to the public sewage system, provided that:

(a) For the issuance of a building permit,
preliminary plat approval or other land use
approval the site of the proposed development is
served by an existing disposal system consistent

‘with the City-approved comprehensive sewer plan,

and the disposal system has been approved by the
City and the Woodinville Water District or local
purveyor as being consistent with applicable State
-and local design and operating guidelines;

(b) For the issuance of a certificate of occu-
pancy for a building permit, the approved public
sewage disposal system as set forth in subsection
(1)(@) of this section is installed to serve each
building or lot;
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(c) For recording a final plat, final short plat
or binding site plan the approved public sewage
disposal system set forth in subsection (1)(a) of this
section shall be installed to serve each lot respec-
tively; or a bond or similar security shall be depos-
ited with the Public Works Director for the future
installation of an adequate sewage disposal system.
The bond may be assigned to a purveyor to assure
the construction of such facilities within two years
of recording; and

(d) For azone reclass1ﬁcauon, the timing of
installation of required sewerage improvements
shall be contained in the approving ordinance.

(2) A private individual sewage system may be
approved, if an on-site sewage disposal system for
each individual building or lot is installed to meet
the requirements and standards of the County
Department of Public Health as to lot size, soils,
and system design prior to issuance of a certificate
of occupancy for a building permit or approval of a
preliminary plat or short plat.

(3) Hook up to the public sewage system may
be required for expansion of existing developments
within 330 feet of the sewage system. (Ord. 175 §

1, 1997)

21.28.040 Adequate water supply.

(1) All new development shall be served by an
adequate public or private water supply system as
follows: A public water system is adequate for a
development proposal provided that:

(a) For the issuance of a building permit,
preliminary plat approval or other land use
approval, the applicant must demonstrate that the
existing water supply system serving the site com-
plies with the following:

(i) Applicable planning, operating and
design requirements of the State, the County, coor-
dinated water system plans, and other applicable
provisions of the rules and regulations of the City;
and any limitation or condition imposed by the
City-approved Comprehensive Plan of the Water
purveyor; and

(ii) The proposed improvements to an
existing water system have been reviewed by the
Public Works Director and the local purveyor and
determined to comply with the design standards
and conditions specified in subsection (1)(a)(i) of
this section; or

(iii) A proposed new water supply sys-
tem has been reviewed by the Public Works Direc-
tor and the local purveyor and determined to

-comply with the design standards and conditions

specified in subsection (1)(a)(i) of this section;

(Revised 1/03)
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(b) Prior to issuance of a certificate of occu-
pancy for a building permit, the approved public
water system and any system improvements set
forth in subsection (1)(a) of this section shall be

installed to serve each building or lot respectively;
: (¢) Forrecording a final plat, final short plat
or binding site plan, either the approved public
water supply system or system improvements sét
forth in subsection (1)(a) of this section shall be
installed to serve each lot or a bond or similar secu-
rity shall be deposited with the Public Works
Director and may be assigned to a purveyor to
assure the construction of required water facilities
in Group A systems as defined by Board of Health
regulations, within two years of recording; and

(d) For a zone reclassification, the timing of
installation of required water system improve-
ments shall be included in the approving ordinance.

(2) Existing developments seeking building
permits for improvements or additions that are
served by private water systems are encouraged to
hook up to the municipal water system. (Ord. 175
§1, 1997)

21.28.050 Surface water management.

All new development shall be served by an ade-
quate surface water management system as fol-
lows:

(1) The proposed system is adequate if the
development proposal site is served by a surface
water management system approved by the Depart-
ment as being consistent with the design, operating
and procedural requirements of the King County
Surface Water Design Manual and the City.

(2) For a subdivision or zone reclassification,
the phased installation of required surface water
management improvements shall be stated in the
approving ordinance. Such phasing may require
that a bond or similar security be deposited with the
Public Works Director.

(3) A variance request from the requirements of
the King County Surface Water Design Manual
shall be reviewed by the City’s Public Works
Director and does not require a variance from this
title unless relief is requested from a building
height, setback, landscaping or other development
standard set forth in Chapters 21.12 through 21.38
WMC.

(4) The City encourages low-cost, long-term
maintenance methods be incorporated in the design
of new or modified storm water facilities. The Pub-
lic Works Director may further require enhance-
ment of storm water faciliies to include
~ recreational facilities or other aesthetically pleas-
ing amenities.
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(5) In the event that a developer is required to
build a storm water facility of regional and/or area
wide significance, the Public Works Director may
work with the developer to achieve a means of
reimbursement to the developer for shared costs
beyond that required to mitigate the development’s
impacts. This could be accomplished through a
latecomer’s agreement, impact fee program, or
other method of collecting funds from other devel-
opers or the City or users benefiting from such a
facility. (Ord. 175 § 1, 1997)

21.28.060 Adequate roads.

(1) All new development shall be served by
adequate roads. Roads are adequate if the develop-
ment’s traffic impacts on surrounding public roads
are acceptable under the level of service standards
as stated in WMC 21.28.070 and the compliance
procedures established in WMC 21.28.080 and
21.28.090. '

(2) The renewal of permits or the issuance of a
new permit for existing uses constitutes a new
development proposal only if it will generate addi-
tional traffic above that currently generated by the
use.
(3) A variance request from the road cross-sec-
tion or construction standards established by the
WMC shall be reviewed as set forth in WMC
21.42.100 and does not require a variance from this
title unless relief is requested from a building
height, setback, landscaping or other development
standard set forth in Chapters 21.12 through 21.38
WMC. :

(4) The establishment or acquisition of any new
rights-of-way shall comply with the provisions of
Chapter 21.24 WMC. The location of new or
expanded rights-of-way shall consider the protec-
tion of natural systems and provide adequate buff-
ering from surrounding land uses. (Ord. 175 § 1,
1997)

21.28.070 Adequate roads — Road capacity
level of service (LOS) standard.

(1) A calculated LOS D or better shall be con-
sidered desirable.

(2) A calculated 1.OS E shall be considered
adequate. . ‘

(3) A calculated LOS F shall be considered
inadequate. (Ord. 175 § 1, 1997)

21.28.080 Adequate roads — Applicability of
capacity standard.
The road adequacy standards as stated in WMC
21.28.070 shall apply to all public City, County, or
State roads, other than freeways, provided that:
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(1) No improvements to State roads shall be
required unless the State requests such improve-
ments and there is an agreement between the State,
City and applicant;

(2) No improvements to County roads shall be
required unless the County requests such improve-
ments and an interlocal agreement is adopted by
County and City ordinances. An application of dif-
ferent standards than set forth in WMC 21.28.070
may be allowed within the City limits or the City’s
planning area, outside the City, through an interlo-
cal agreement if such standards are agreed upon
through an interlocal agreement and have been
adopted as an official control by City and County
ordinance; and

(3) The standard established in WMC
21.28.070 shall be applied to a project unless a dif-
ferent standard as provided in subsection (2) of this
section has been adopted prior to the project date,
or, in the case of plats, it has been adopted prior to
the preliminary plat approval date. (Ord. 175 § 1,
1997)

21.28 090 Adequate roads — General
conditions.

(1) A development proposal which will have a
direct traffic impact, as defined by WMC
21.06.168, on a roadway or intersection which
results in a calculated L.OS F shall not be approved
unless:

(a) The nonproject LOS is D or better and

the applicant agrees to fund improvements needed

to attain L.OS D or better;

(b) The nonproject LOS is E or F and the
applicant agrees to fund improvements to LOS E or
better;

(c) The applicant achieves LOS E by phas-
ing the project or using transportation demand
management (TDM) techniques to reduce the num-
ber of peak hour trips generated by the project;

(d) The Planning Director has established a
date for final approval of subdivisions to become
effective corresponding with the anticipated date
of award of a construction contract for City,
County, or State improvements needed to provide
LOS D or better, or when the calculated nonproject
LOS is E or F, to provide LOS E or better; provided
such effective approval date may be established
only when the anticipated date of award of con-
struction contract is within 12 months of final
approval; or

(e) The roadway or intersection has already
been improved to its ultimate roadway section and
the applicant agrees to use TDM incentives and/or
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phase the development proposal as determined by
the Public Works Director.

(f) The necessary financial commitments
are in place to assure the completion of the needed
improvements to meet the district’s standard of ser-
vice within six years of the time that the impacts of
development are expected to occur. Necessary
improvements are those facilities identified by the
district in its capital facilities plan.

(2) Developments proposed which will have a
direct impact, as defined by WMC 21.06.168, on
City traffic facilities or designated areas pursuant
to WMC 21.28.080 may attain the LOS specified
in the adopted interlocal agreements rather than -
meeting WMC 21.28.070.

(3) The Public Works Director may identify by
ordinance intersections exempt from the level of
service standards where existing levels of service
are F and the improvements to the intersection are
not financially or environmentally feasible as
determined by the Public Works Director. Other
mitigation measures may be required as described
in the policies under Comprehensive Plan goal T-7.

(4) The developer is required to conduct an
evaluation of the impacts of the development via
level of service standards. The evaluation shall be
reviewed by the Public Works Director. (Ord. 242
§ 8, 1999; Ord. 175 § 1, 1997)

21.28.100 Reserved.
(Ord. 242 § 8,1999; Ord. 175 § 1, 1997)

21.28.110 Exceptions.

(1) Exceptions from the standards of WMC
21.28.060 and 21.28.070 may be granted only
when extraordinary circumstances make compli-
ance with the standards infeasible or when a traffic
impact or mitigation fee is proposed.

(2) For those developments proposed where the
Hearing Examiner makes a recommendation to the
City Council, the record must reflect the basis for
the exception, and the approving ordinance must
grant the exception in order for it to be effective.
The ordinance approving the proposal shall be
determinative and conclusive as to the proposal’s
compliance with this chapter.

(3) For developments proposed for which the
Hearing Examiner decision is final, the decision of
the Hearing Examiner shall be determinative and
conclusive as to the proposal’s compliance with
this chapter.

(4) For permits which are administrative and
ministerial for which no appeal is normally avail-
able, the issue of the application of the standards in
this chapter to a development proposed may be

(Revised 1/03)
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appealed to the Hearing Examiner for a final deci-
sion. Such an appeal together with appeal argu-
ments shall be filed with the Planning Director
within 10 days of decision. (Ord. 242 § 8, 1999;
Ord. 175 § 1, 1997)

21.28.120 Adequate vehicular access.

All new development shall be served by ade-
quate vehicular access as follows:

(1) The property upon which the development
proposed is to be located has direct access to:

‘(@) A public or private street, other than a
half-street, that meets City street standards or is
formally declared acceptable by the Public Works
Director; or

(b) The property has access to such a street
over a private driveway approved by the Public
Works Director;

(2) The proposed circulation system of a pro-
posed subdivision, short subdivision or binding
site plan shall intersect with existing and antici-
pated streets abutting the site at safe and conve-
nient locations, as determined by the Public Works
Director; and

(3) Every lot upon which one or more buildings
is proposed to be erected or traffic generating use
is proposed to be established shall establish safe
access as follows:

(a) Safe passage from the street right-of-
way to building entrances for transit patrons and
other pedestrians, in accordance with the design
standards set forth in Chapter 21.18 WMC;

(b) Direct- access from the street right-of-
way, fire lane or a parking space to any part of the
property as needed to provide public services in
accordance with adopted standards (e.g., fire pro-
tection, emergency medical service, mail delivery
or trash collection); and

(c) Direct access from the street right-of-
way, driveway, alley or other means of
ingress/egress approved by the Public Works
Director to all required off-street parking spaces on
the premises. (Ord. 175 § 1, 1997)

21.28.130  Adequate fire protection.

All new development shall be served by ade-
quate fire protection as set forth below:

(1) The site of the development proposed is
served by a water supply system that provides at
least minimum fire flow and a road system or fire
lane system that provides life safety/rescue access,
and other fire protection requirements for buildings
as required by the Uniform Fire Code and Uniform

" Building Code as adopted by the City;
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(2) For a zone reclassification, the timing of
installation of required fire protection improve-
ments shall be stated in the approving ordinance,
secured with a bond or similar security, and depos-
ited with the Building Official; and

(3) A variance request from the requirements
established by the Uniform Fire Code shall be
reviewed and does not require a variance from this
title unless relief is requested from a building
height, setback, landscaping or other development
standard set forth in Chapters 21.12 through 21.38
WMC. (Ord. 175 § 1, 1997)

21.28.140  School concurrency — Applicability
and relationship with fees.

(1) The concurrency standard set out in WMC
21.28.160 shall apply to applications for prelimi-
nary plat which would result in the creation of new
residential building lots or mobile home parks or
the construction of new dwelling units, requests for
multifamily zoning, and building permits for mul-
tifamily housing projects which have not been pre-
viously evaluated for compliance with the
concurrency standard.

(2) The City’s finding of concurrency shall be
made at the time of preliminary plat approval, at
the time that a request to actualize potential multi-
family zoning is approved, or prior to building per-
mit issuance for multifamily housing projects
which have not been previously established for
compliance with the concurrency standard. Once
such a finding has been made, the development
shall be considered as vested for purposes of the
concurrency determination.

(3) Excluded from the application of the con-
currency standard are building permits for individ-
ual single-family dwellings (except as required for
school impact fees), any form of housing exclu-
sively for the elderly, including nursing homes and
retirement centers. Also excluded from the applica-
tion of the concurrency standard are shelters for
temporary placement, relocation facilities and tran-
sitional housing facilities. Replacement recon-
struction or remodeling of existing dwelling units
is not subject to the provisions of this chapter.

(4) Also excluded from the application of the
concurrency standard set out in this chapter are
short subdivisions.

(5) All of the development activities which are
excluded from the application of the concurrency
standard are subject to school impact fees, when
established by the City. (Ord. 242 § 8, 1999; Ord.
175§ 1, 1997)
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2128.150 Findings, recommendations, and
decisions regarding school
capacities.

(1) The Planning Director and/or the Hearing
Examiner, in the course of reviewing proposals for
residential development including applications for
plats or multifamily zoning, and multifamily build-
ing permits, shall consider the school district’s cap-
ital facilities plan as adopted in the City’s
Comprehensive Plan. _

(2) Documentation which the district is
required to submit shall be incorporated into the
record in every case without requiring the district
to offer such plans and data into the record. The
school district is also authorized to present testi-
mony and documents demonstrating a lack of con-
currence in the district and the inability of the
district to accommodate the students to be gener-
ated by a specific development.

(3) Based upon a finding that the impacts gen-
-erated by the plat or the multifamily development
were generally not anticipated at the time of the last
City Council review and approval of a school dis-
trict capital plan and were not included in the dis-
trict’s long-range forecast, the Planning Director
may require or recommend phasing or provision of
the needed facilities and/or sites as appropriate to
address the deficiency or demy or condition
approval, consistent with the provisions of this
chapter, the State Subdivision Act, and the State
Environmental Policy Act.

(4) Determinations of the Hearing Examiner or
Planning Director regarding concurrence can be
appealed only pursuant to the provisions for appeal
of the development permit process for which the
determination has been made.

(5) Where the City Council has not adopted an
impact fee ordinance for a particular school dis-

trict, the language of this section shall not affectthe

authority or duties of the Hearing Examiner or the
Planning Director pursuant to the State Environ-
mental Policy Act or the State Subdivision Act.
(Ord. 175 § 1, 1997)

21.28.160 School concurrency standard.

(1) Schools shall be considered to have been
provided concurrently with the development which
will impact the schools if: ,

(a) The permapent and interim school
improvements necessary to serve the development
are planned to be in place at the time the impacts of
development are expected to occur; or

(b) The necessary financial commitments
are in place to assure the completion of the needed
improvements to meet the district’s standard of ser-
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vice within six years of the time that the impacts of
development are expected to occur. Necessary
improvements are those facilities identified by the
district in its capital facilities plan, as adopted by
the City’s Comprehensive Plan.

(2) Any combination of the following shall
constitute the “necessary financial commitments”
for the purposes of subsection (1) of this section:

(a) The district has received voter approval
of and/or has bonding authority;

(b) The district has received approval for
federal, state, or other funds;

(c) The district has received a secured com-
mitment from a developer that the developer will
construct the needed permanent school facility, and
the school district has found such facility to be
acceptable and consistent with its capital facilities
plan; and/or

(d) The district has other assured funding,
including but not limited to school impact fees
which have been paid.

(3) Compliance with this concurrency require-
ment of this section shall be sufficient to satisfy the |
provisions of RCW 58.17.060 and 58.17.110.
(Ord. 242 § 8, 1999; Ord. 175 § 1, 1997)

21.28.170 Reserved.
(Ord. 242 § 8, 1999; Ord. 175 § 1, 1997)

21.28.180 Credit for improvements. .
Whenever a development is granted approval
subject to a condition that the development propo-
nent actually provide a school facility acceptable to
the district, the development proponent shall be
entitled to a credit for the actual cost of providing
the facility, against the fee that would have been
charged. The cost of construction shall be esti-
mated at the time of approval, but must be docu-
mented and the documentation confirmed after the
construction is completed to assure that an accurate
credit amount is provided. If construction costs are
less than the calculated fee amount, the difference

remaining shall be chargeable as a school impact or

mitigation fee. (Ord. 242 § 8, 1999; Ord. 175 § 1,
1997)

(Revised 1/03)
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3.33.210 Violation — Unlawful acts.

It is unlawful, and shall be a violation of this
chapter, for any person liable to tax hereunder to
fail or refuse to secure the utility occupation
license, to make the returns when required, or to
pay the license fee or tax when due, or for any per-
son to make any false or fraudulent application or
return or any false statement or return or any false
statement or representation in, or in connection
with, any such application or return, or to aid or
abet another in an attempt to evade payment of the
fee or tax, or any part thereof, or for any person to
fail to appear and/or testify in response to subpoena
issued pursuant hereto, or to testify falsely upon
any investigation of the correctness of a return, or
upon the hearing of any appeal, or in any manner to
hinder or delay the City or any of its officers in car-

rying out the provisions of this chapter. (Ord. 200

§ 1, 1998)

3.33.220 Sunset. :
Repealed by Ord. 250. (Ord. 200 § 1, 1998)
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Chapter 3.36
PARK IMPACT FEES

Sections:
3.36.010 Purpose.
3.36.020 Authority.
3.36.030 Definitions.
3.36.040 Applicability.
3.36.050 Exemptions.
3.36.055 Affordable housing — Accessory

housing exemption.
3.36.060 Service area.
3.36.070 Impact fee account funds established.
3.36.080 Use of funds.
3.36.090 Impact fee assessment and collection.
3.36.100 Impact fee adjustments, independent

calculations.
3.36.110 Impact fee credits.
3.36.120 Impact fee refunds.
3.36.130 Appeals and payments under. protest.
3.36.140 Council review of impact fees.
3.36.160 Impact fee calculations.
3.36.170  Schedule of fees.
3.36.010 Purpose.

This chapter is intended to:

(1) Assist in the implementation of the compre-
hensive plan for the City of Woodinville.

(2) Ensure that those public facilities and ser-
vices necessary to support development shall be
adequate to serve the development at the time the
development is available for occupancy and use
without decreasing cumrent service levels below
established minimum standards for the City.

(3) Establish standards and procedures so that
new development pays a proportionate share of
costs for new facilities and services and does not
pay arbitrary or duplicative fees for the same

impact. (Ord. 279 § 1, 2001)

3.36.020 Authority.

(1) This chapter is enacted pursuant to the
Washington State Growth Management Act codi-
fied at Chapter 36.70A RCW and at RCW
82.02.050 to 82.02.100.

(2) The City has conducted studies document-
ing costs and demand for new facilities and ser-
vices. These studies are included in the parks,
recreation and open space plan, and are hereby
incorporated into this chapter by reference as if set
forth in full. The comprehensive plan and all of the
related documents are incorporated into the chapter
by reference. (Ord. 279 § 1, 2001)

{Revised 9/02)
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3.36.030 Definitions.

(1) Dwelling Unit. See definition in WMC
21.06.180.

(2) “Encumber” means to transfer funds from
the general park impact fee fund to an account cre-
ated to fund, in whole or in part, a particular system
improvement. Once funds have been encumbered
they cannot be used to fund any other system
improvement. Funds may only be encumbered by
an action of the City Council.

(3) “Project improvements” means site im-
provements and facilities that are planned and de-
signed to provide service for a particular
development project and that are necessary for the
use and convenience of the occupants or users of
the project, and are not system improvements. No
improvement or facility included in a capital facil-
ities plan approved by the City Council shall be
considered a project improvement.

(4) “System improvements” means park facili-
ties that are included in the City’s six-year capital
facilities plan and are designed to provide service
to the community at large, in contrast to project
improvements. (Ord. 279 § 1, 2001)

3.36.040 Applicability.

All persons receiving building permits for
dwelling units within the City of Woodinville after
March 24, 2001, shall be required to pay impact
fees in an amount and manner set forth in this chap-
ter. (Ord. 279 § 1, 2001)

3.36.050 Exemptions.

The following development activities are
exempt from paying park impact fees because they
do not have a measurable impact on the City’s park
facilities, or because the City has chosen to exempt
them pursuant to RCW 82.02.060(2).

(1) Existing Dwelling Unit. Any alteration,
expansion, reconstruction, remodeling or replace-
ment of existing single-family or multifamily
dwelling units that does not result in the creation of
additional dwelling units.

(2) Facilities for Long-Term Care. Any housing
facility or long-term care facility exclusively pro-
viding any or all of the following services as
defined in RCW 74.39A.009: “assisted living ser-
vices,” “enhanced adult residential care,” or “nurs-
ing home™; provided, that this exemption ceases if
the housing facility is later converted to permanent
useasa smgle—farmly or mulufamlly residence not
providing such services, in which case impact fees
would be imposed at that point; and provided fur-
ther, that where a housing facility provides a mix-
ture of independent senior housing in combination

(Revised 9/02)

with any of the above mentioned services, the
exemption shall be limited to that portion of the
facility providing such services, and the impact fee
shall be appropriately calculated on a per dwelling
unit basis for that portion of the facility not provid-
ing such services.

- (3) Temporary Accommodation. Any dwelling
unit licensed and operated as transient accommo-
dations under Chapter 70.62 RCW and WAC 248-
144-026(26), such as hotels, motels, condomini-
ums and resorts; provided, that this exclusion
ceases if the housing is later converted to perma-
nent use as a single-family or multifamily resi-
dence not subject to such restrictions. (Ord. 279
§ 1,2001)

3.36.055 Affordable housing —~ Accessory
housing exemption.

In addition to the exemptions in WMC 3.36.050,
the following shall be exempt from the requlrement
to pay all impact fees:

(1) Any accessory dwelling unit as that term is
defined in WMC 21.06.183.

(2) Low- or moderate-income housing prOJects
developed or owned by public housing agencies or
private nonprofit housing developers.

(3) Residential housing units dedicated for
occupancy by low- or moderate-income house-
holds and whose rents or purchase price is afford-
able to low- or moderate-income persons under the
regulations of the U.S. Department of Housing and
Urban Development or its successor.

(4) Individual low- or moderate-income dwell-
ing units (as defined in the current King County
Comprehensive Housing Affordability Strategy
(CHAS)) to be purchased by households with
prices within their eligibility limits based on stan-
dard lending criteria.

(5) As a condition of receiving an exemptlon
under this section, the owner shall execute and
record in King County’s real property title records
a City-drafted lien, covenant or other contractual
provision against the property that provides that the
proposed housing unit or development will con-
tinue to be used for low- or moderate-income hous-
ing and remain affordable to those households
under the regulations of the U.S. Department of
Housing and Urban Development. The term of this
provision shall be 10 years for individual owners
and 15 years for private and private nonprofit
developers/builders. The lien, covenant, or other
contractual provision shall run with the land and -
apply to subsequent owners and assigns. In the
event that the housing unit(s) is no longer used for
low- or moderate-income housing during the term
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of the provision, then the owner shall pay the
amount of impact fees from which the housing
unit(s) was exempted into the City’s account for
paying low- and moderate-income impact fees.

(6) Any claim or request for an exemption
under this section shall be made no later than the
time of issuance of a building permit. Any claim
not made when required by this section shall be
deemed waived.

"~ (7) The impact fees not collected from low- and
moderate-income housing shall be paid from pub-
lic funds from sources other than impact fees or
interest on impact fees and budgeted for this pur-
pose by the Woodinville City Council.

(8) If claims or requests for exemptions under
this section exceed the funds the Woodinville City
Council has budgeted for the payment of impact
fees for low- and moderate-income housing and

. accessory housing, this section shall not apply to
claims or requests for exemptions under this sec-
tion made after the budgeted funds were committed
or allocated until additional funds are budgeted.
(Ord. 279 § 1, 2001)

3.36.060 Service area.

The service area established in this section
assures a proportional benefit of public facilities to
development applicants and establishes a nexus
between those paying for the fees and those bene-
fiting from the capital facilities. Because the City’s
size allows its park and recreation facilities to pro-
vide a reasonable benefit to its entire population
regardless of their location within the City, the ser-
_ vice area for the park impact fee shall be the entire
City of Woodinville. (Ord. 279 § 1, 2001)

3.36.070 Impact fee account funds
established.

There is hereby created and estabhshed aspecial
purpose park and recreation facilities 1mpact fee
fund (“the park impact fee fund”) to receive park
impact fees. All park impact fees and any invest-
ment income generated by such fees shall be
deposited into the park impact fee fund. Procedures
for administration of the funds shall be established
by the Finance Director. These funds shall be
expended in accordance with the City’s normal
budget procedures subject to the limitations set
forth in WMC 3.36.080 and RCW 82.02.070.
Annually, the City shall prepare a report on the
impact fee account showing the source and amount
of all monies collected, interest earned, and capital

or system improvements that were financed in’

whole or in part by these impact fees. (Ord. 279
§ 1,2001)

£ 3.36.100

3.36.080 Use of funds.

(1) Park impact fees shall be used for develop-
ment of parks, open space, passive recreation
parks, linear trail parks, and recreation facilities to
serve new growth and development-in Woodin-
ville; provided, that such impact fees may only be
spent on system improvements.

(2) Impact fees may be spent on the following
items to the extent that they relate to a particular
system improvement: facility planning, land acqui-
sition, site improvements, necessary off-site
improvements, facility construction, facility engi-
peering and design work, facility permitting fees,
facility financing, grant matching funds, applicable
mitigation costs, capital equipment pertaining to
public facilities, and any other expenses which can
be capitalized and are consistent with the capital
facilities plan.

(3) Impact fees may also be used to recoup park
facility improvement costs previously incurred to
the extent that new growth and development will
be served by the previously acquired or constructed
improvements or incurred costs.

(4) In the event that bonds or similar debt
instruments are or have been issued for the con-
struction of public facility or system improvements
for which impact fees may be expended, impact
fees may be used to pay debt service on such bonds
or similar debt instruments to the extent that the
facilities or improvements provided are consistent
with the requirements of this chapter and are used
to serve new development. The capital facilities
plan should distinguish between facilities and
funds needed to serve new development and those
facilities and funds needed to correct existing defi-
ciencies. (Ord. 279 § 1, 2001).

3.36.090 Impact fee assessment and
collection.

(1) City staff shall determine the total impact
fee owed at the time of building permit issuance
based on the fee schedule in effect at the time of
such issuance.

(2) Impact fee collection shall also occur at the
time of building permit issuance. (Ord. 279 § 1,
2001)

3.36.100 Impact fee adjustments,
independent calculations.

A fee payer may request an adjustment to the
impact fees determined according to the fee sched-
ule adopted by this chapter by preparing and sub-
mitting to the Parks and Recreation Department an
independent fee calculation for the development
activity for which a building permit is sought. The

{Revised 9/02)



336.110 | 3

documentation submitted shall sliow the basis
upon which the independent fee calculation was
made.

(1) If the Department agrees with the indepen-
dent fee calculation, a written agreement to accept
such amount shall be transmitted to the fee payer
who shall, in turn, present it to the Permit Center
upon impact fee collection.

(2) If the Department does not agree with the

independent fee calculation, the fee payer may
appeal this decision to the Hearing Examiner
through procedures outlined in WMC 2.30.060.
(Ord. 279 § 1, 2001)

3.36.110 Impact fee credits.

(1) A developer shall be entitled to a credit
against the park impact fee collected under the fee
schedule adopted by this chapter in any of the fol-
lowing situations:

(a) Whenever a project is granted approval
subject to a condition that the developer actually
provide system improvements; or

(b) Whenever a developer has agreed, pur-
suant to the terms of a voluntary agreement with
the City, to provide land for system improvements;
or

(c) Whenever a developer has agreed to
make system improvements to existing park facili-
ties; or

(d) Whenever a developer has paid a park
mitigation fee which is allocated toward providing
system improvements.

(2) If, in any of the cases in subsection (1) of
this section, the land dedicated, facility con-
structed, or fee paid is allocated partly toward sys-
tem improvements and partly toward project
improvements, the credit shall be limited to that
portion allocated to system improvements.

(3) For the purposes of calculating the credit,
the land value or costs of construction shall be
determined as follows:

(a) The amount of credit for land dedicated
shall be the higher of either the value of the land
established in the parks, recreation, and open space
plan, if such value is identified, or by an appraisal
conducted by an independent professional
appraiser chosen by the fee payer from a list of at
least three such appraisers provided by the City.
Either the fee payer or the City may request an
appraisal, in which event the cost of the appraisal
shall be borne by the requesting party. For the pur-
poses of this section, the date of value shall be the
date the land was dedicated to the City.

{Revised 9/02)

(b) The amount of credit for facilities con-
structed shall be based upon the actual cost of con-
struction at the time of construction.

(4) In cases where a developer would be enti-
tled to a credit under this section, but the amount of
the credit has yet to be determined on a per dwell-
ing unit basis, the City shall take the total credit
amount available to the entire plat or project, cal-
culated by applying subsections (1) through (3) of
this section, and divide that amount by the number
of dwelling units planned for that plat or project.
The impact fee and credit may then be calculated
and collected on a per dwelling unit basis as build-
ing permits are issued. Where building permits for
some, but not all, of the dwelling units within a plat

- or project have already been obtained at the time

the ordinance codified in this chapter becomes
effective, the credit for the unpermitted dwelling
units will be calculated to arrive at a per dwelling
unit amount in the same manner. For example, if a
plat is planned for 20 dwelling units, and building
permits have only been issued for 10 of those units,
the per dwelling unit credit for the remaining 10
units will equal the total credit amount divided by
20.

(5) The fee payer shall be entitled to such credit
against the impact fee regardless of whether the
system improvement was provided before or after
March 24, 2001. :

(6) Determinations made pursuant to this sec-
tion may be appealed to the Examiner under WMC
2.30.060.

(7) A credit must be requested within 30 days of
building permit issuance or it is deemed waived.

(8) No refund will be allowed in the event that
the impact fee credit exceeds the amount of the
impact fee itself. (Ord. 279 § 1, 2001)

3.36.120 Impact fee refunds.

(1) The current owner of property on which
impact fees have been paid may receive a refund of
such fees if the impact fees have not been expended
or encumbered within six years of their receipt by
the City. In determining whether impact fees have
been expended or encumbered, impact fees shall be
considered expended or encumbered on a first in,
first out basis. v

(2) The City shall provide for the refund of fees
according to the requirements of this section and

 RCW 82.02.080.

(a) The City shall notify potential claimants
of the refund availability by first-class mail depos-

~ited with the United States Postal Service
- addressed to the owner of the property as shown in

the King County tax records.
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(b) An owner’s request for a refund must be
submitted to the City Finance Director in writing
within one year of the date the right to claim the
refund arises or the date that notice is given, which-
ever date is later.

(3) Any impact fees that are not expended or
encumbered within six years of their receipt by the
~City, and for which no application for a refund has
been made within this one-year period, shall be
retained by the City and expended consistent with
the provisions of this chapter.

(4) Refunds of impact fees shall include any .

interest earned on the impact fees.

(5) Should the City seek to terminate any or all
impact fee requirements, all unexpended or unen-
cumbered funds, including interest earned, shall be
refunded to the current owner of the property for
which an impact fee was paid. Upon the finding
that any or all fee requirements are to be termi-
nated, the City shall place notice of such termina-
tion and the availability of refunds in a newspaper
of general circulation at least two times and shall
notify all potential claimants by first-class mail
- addressed to the owner of the property as shown in
the King County tax records. All funds available
for refund shall be retained for a period of one year.
At the end of one year, any remaining funds shall

be retained by the City, but must be expended for

the original purposes, consistent with the provi-
sions of this section. The notice requirement set
forth above shall not apply if there are no unex-
pended or unencumbered balances within the
.account or accounts being terminated.

(6) A developer may request and shall receive a
refund, including interest earned on the impact
fees, when:

(a) The developer does not proceed to final-

ize the development activity as required by statute
or City code or the Uniform Building Code; and
(b) The City has not expended or encum-
bered the impact fees prior to the application for a
refund. In the event that the City has expended or
encumbered the fees in good faith, no refund shall
be forthcoming. However, if within a period of
three years, the same or subsequent owner of the
property proceeds with the same or substantially
similar development activity, the owner shall be
eligible for a credit against any then-existing park
impact fee requirement. The owner must petition
the City in writing and provide receipts of impact
fees paid by the owner for a development of the
same or substantially similar nature on the same
property or some portion thereof. The City. shall
determine whether to grant a credit and such deter-

3-21

g 3.36.170

minations may be appealed by following the proce-
dures set forth in this chapter.

(7) The amount to be refunded shall include the
interest earned by this portion of the account from
the date that is was deposited into the impact fee
fund. (Ord. 279 § 1, 2001)

3.36.130 Appeals and payments under
protest.

(1) An appeal of the initial decision of the City
with regard to the imposition of an impact fee or
the amount of any impact fees, impact fee credit, or
impact fee refund may be taken before the Hearing
Examiner pursnant to WMC 2.30.060. The right to

- such an administrative appeal is triggered by the

City’s issuance or denial of a building permit.

(2) Any applicant may pay the impact fees
imposed by this chapter under protest in order to
obtain a building permit. (Ord. 279 § 1, 2001)

3.36.140 Council review of impact fees.

The impact fee schedule adopted by this chapter
shall be reviewed by the City Council, as it deems
necessary and appropriate in conjunction with the
annual update of the capital facilities plan element
of the City’s Comprehensive Plan. (Ord, 279 § 1,
2001)

3.36.160 Impact fee calculations.

(1) The park impact fee shall be calculated
using the same schedule for all dwelling units
regardless of type.

(2) The park impact fee schedule shown in this
chapter has been calculated using the formula
shown in Attachment A at the end of this chapter.

(3) The fee schedule based on this formula is
the City’s determination of the appropriate share of
system improvement costs to be paid by new
growth and development. (Ord. 399 § 3, 2005;
Ord. 279 § 1, 2001)

3.36.170  Schedule of fees.

A park impact fee shall be assessed against all
new residential development in the amount of
$3,175 per dwelling unit. (Ord. 399 § 2, 2005; Ord.
279 § 1, 2001)

(Revised 2/06)
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Attachment A

The Woodinville park impact fee shall be calcu-
lated according to the following formula:

(TV + DU) x AI = Impact Fee
(rounded to the nearest dollar)

Where:

TV repfesents the total value of park land within
the City; and

DU represents the total number of dwelling units
within the City; and

Al is a percentage that represents the actual invest-
ment in TV made by existing Woodinville resi-
dents once grant funding and other external sources
of capital funding for parking facilities have been
subtracted.

Currently, the figures are as follows:
TV = $14,893,954

DU = 3,890

Al =83.03%

So the impact fee is derived as follows:
$14,893,954 = 3,890 x 83.03% = $3,175

{Revised 2/06)
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Chapter 3.39

TRANSPORTATION IMPACT FEES

Sections:

3.39.010 Purpose.

3.39.020 Authority.

3.39.030 Definitions.

3.39.040 Applicability.

3.39.050 Exemptions.

3.39.055 Affordable housing/accessory housing
exemption.

3.39.060 Service area.

3.39.070 Transportation impact fee fund
established.

3.39.080 Use of funds.

3.39.090 TImpact fee determination and
collection.

3.39.100 Impact fee adjustments, independent
calculations. ’ '

3.39.110 TImpact fee credits.

3.39.120 Impact fee refunds.

3.39.130  Appeals and payments under protest.

3.39.140 Council review of impact fees.

3.39.160 Impact fee calculations.

3.39.170 Schedule of fees.

3.39.010 Purpose.

This chapter is intended to:

(1) Assist in the implementation of the Com-
prehensive Plan for the City of Woodinville.

(2) Ensure that those public facilities and ser-
vices necessary to support development shall be
adequate to serve the development at the time the
development is available for occupancy and use, or
shortly thereafter, without decreasing current ser-
vice levels below established minimum standards
for the City.

(3) Establish standards and procedures so that
new development pays a proportionate share of
costs for new facilities and services and does not
pay arbitrary or duplicative fees for the same
impact. (Ord. 356, 2004)

3.39.020 Authority.

(1) This chapter is enacted pursuant to the
Washington State Growth Management Act codi-
fied at Chapter 36.70A RCW and at RCW
82.02.050 t0 82.02.100. -

(2) The City has conducted studies document-
ing costs and demand for new facilities and ser-
vices. These studies are attached to the ordinance
codified in this chapter as Attachment A, and are
hereby incorporated into this chapter by reference
asif set forth in full. The City of Woodinville Com-
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Hernandez v. City of Hanford
Cal.,2007.

Supreme Court of California
Adrian HERNANDEZ et al., Plaintiffs and
Appellants,

V.
CITY OF HANFORD et al., Defendants and
Respondents.

No. S143287.

June 7, 2007.

Background: Small retail store owners sued
city to challenge the constitutionality - of city's
amendment to zoning ordinance that allowed
department stores with 50,000 or more square feet
of floor space to sell fumiture in specific
commercial district, while denying that right to
smaller retailers. The Superior Court, Kings
County, No. 03C0296,Peter M. Schultz, J., upheld
constitutionality of ordinance, and store owners
appealed. The Court of Appeal reversed. The
Supreme Court granted city's petition for review,
superseding the opinion of the Court of Appeal.

Holdings: The Supreme Court, George, C.J.,
held that:

(1) zoning ordinances could regulate economic
competition to advance legitimate public purpose;
disapproving Van Sicklen v. Browne, 15
Cal.App.3d 122, 92 CalRptr. 786,Ensign Bickford
Realty Corp. v. City Council, 68 Cal.App.3d 467,
137 Cal.Rptr. 304,Wal-Mart Stores, Inc. v. City of
Turlock, 138 Cal. App.4th 273, 41 Cal.Rptr.3d 420;

(2) city's ordinance was not improper limitation
on competition; and

(3) city's ordinance did not violate equal
protection.

Judgment of the Court of Appeal reversed.

Opinion, 40 Cal.Rptr.3d 905, superseded.
West Headnotes
[1] Zoning and Planning 414 €27

414 Zoning and Planning
41411 Validity of Zoning Regulations
41411(A) In General
414k27 k. Public Health, Safety, Morals

or General Welfare. Most Cited Cases
Even when regulation of economic competition
reasonably can be viewed as direct and intended
effect of zoning ordinance or action, so long as
primary purpose- of ordinance or action is mnot
impermissible private anticompetitive goal of
protecting or disadvantaging a particular favored or
disfavored business or individual, but instead is
advancement of legitimate public purpose,
ordinance reasonably relates to general welfare of
municipality and constitutes legitimate exercise of
municipality's police power; disapproving Van
Sicklen v. Browne, 15 Cal.App.3d 122, 92 Cal Rptr.
786,Ensign Bickford Realty Corp. v. City Council,
68 Cal.App.3d 467, 137 CalRptr. 304,Wal-Mart
Stores, Inc. v. City of Turlock, 138 Cal.App.4th
273, 41 Cal.Rptr.3d 420.
See 8 Witkin, Summary of Cal. Law (10th ed. 2005)
Constitutional Law, § 1020; Cal. Jur. 3d, Zoning
and Other Land Controls, § 77 et seq.; Cal. Civil
Practice (Thomson/West 2003) Real Property
Litigation, § 14:13 et seq.
[2] Zoning and Planning 414 €75

414 Zoning and Planning
41411 Validity of Zoning Regulations
41411(B) Regulations as to Particular Matters
414k75 k. Business, Commercial, and
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Industrial Districts. Most Cited Cases
City's zoning ordinance that allowed department
stores in specific commercial district with 50,000 or

more square feet of floor space to sell furniture

within 2,500-square-foot area, while denying that
right to smaller retailers in district, was not
improper limitation on competition, since ordinance
was adopted to promote legitimate public purpose
of preserving economic viability of city's downtown
" business district, rather than to serve any
impermissible private anticompetitive purpose.

- [3] Constitutional Law 92 €=3512

92 Constitutional Law
- 92XXV1 Equal Protection
92XXVI(E) Particular Issues and
Applications
92XXVI(E)3 Property in General

92k3511 Zoning and Land Use
92k3512 k. In General. Most Cited
Cases :

Zoning and Planning 414 €75

414 Zoning and Planning
41411 Validity of Zoning Regulations
41411(B) Regulations as to Particular Matters

414k75 k. Business, Commercial, and
Industrial Districts. Most Cited Cases
City's zoning ordinance that allowed department
stores in specific commercial district with 50,000 or
-more square feet of floor space to sell furniture
within 2,500-square-foot area, while denying that
right to smaller retailers in district, did not violate
equal protection; ordinance was rationally related to
city's two purposes of preserving economic viability
of city's downtown business district, which included
many small fumniture stores, and attracting large
department stores to commercial district. U.S.C.A.
Const.Amend. 14.

[4] Constitutional Law 92 €=3512

92 Constitutional Law
92XX VI Equal Protection
92XXVI(E) Particular Issues and
Applications .
92XXVI(E)3 Property in General

92k3511 Zoning and Land Use

92k3512 k. In General. Most Cited
Cases
Equal protection challenge to city's zoning
ordinance that allowed department stores with
50,000 or more square feet of floor space to sell
furniture in specific commercial district, while
denying that right to smaller retailers, was subject to
rational relationship or rational basis standard of
judicial review; ordinance did not involve suspect
classifications or touch upon fundamental interests.
U.S.C.A. Const.Amend. 14.

***443 Motschiedler, Michaelides & Wishon and
Russell K. Ryan, Fresno, for Plaintiffs and
Appellants.

Deborah J. La Fetra and Timothy Sandefur,
Sacramento, for Pacific Legal Foundation as
Amicus Curiae on behalf of Plaintifts and
Appellants.

Howard Rice Nemerovski, Canady Falk & Rabkin,
Steven L. Mayer, San Francisco; Kahn, Soares &
Conway, Michael J. Noland, Hanford, and Rissa A.
Stuart, for Defendants and Respondents.

Hanson Bridgett Marcus Vlahos & Rudy and
Thomas B. Brown, San Francisco, for League of
California Cities and California State Association of
Counties as Amici Curiae on behalf of Defendants
and Respondents.

GEORGE, C.J.

**35 *282 This case involves a constitutional
challenge to a zoning ordinance enacted by the City
of Hanford in 2003. In order to protect the
economic -viability of Hanford's downtown
commercial district-a prominent feature of which is
a large number of regionally well-regarded retail
furniture stores-the challenged ordinance generally
prohibits the sale of furniture in another commercial
district in Hanford = (currently designated the
Planned Commercial or PC district) that contains a
large shopping mall in which several department
stores as well as other retail stores are located. At
the same time, the ordinance creates a limited
exception to the general prohibition on the sale of
furniture in the PC district, permitting large
department stores (those with 50,000 or more
square feet of floor space) located within *283 that
district to sell fumiture within a specifically
prescribed area (occupying no more than 2,500

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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square feet of floor space) within the department
store.

The owners of a “stand-alone” home
furnishings and mattress store located within the PC
district, who wished to sell bedroom furniture along
with matiresses and home accessories (such as
lamps and carpets) in their store, brought this action
contesting the validity of the foregoing provisions
of the zoning ordinance. The trial court rejected
the constitutional challenge, but the Court of
Appeal disagreed with the ‘trial ~court’s
determination. The Court of Appeal concluded
that although the ordinance's general prohibition of
the sale of furniture in the PC district was
reasonably related to a legitimate governmental

interest-the preservation of the economic viability

of the downtown commercial district-the
ordinance's exception permitting. limited furniture
sales only by large department stores in the PC
district violated equal protection principles by
drawing an unwarranted distinction between large
department stores and other retail stores located
within the PC district. The appellate court
reasoned that “when all retailers limit the furniture
display space in compliance with the ordinance to
the permitted 2,500 square feet, the difference in
total floor space between the retailers***444 is
largely irrelevant. Thus, the disparate treatment of
these similarly situated retailers based on square
-footage is not rationally related to the purpose

behind the ordinance and is unconstitutional as a

violation of equal protection.”We granted the city's
petition for review to consider the validity of the
Court of Appeal's determination that the ordinance
is unconstitutional.

For the reasons discussed below, we conclude
that the Court of Appeal erred in finding the
ordinance unconstitutional. As we shall explain,
the appellate court's analysis fails adequately to take
into account the two legitimate purposes underlying
the ordinance in question: (a) the objective of
protecting and preserving the economic viability of
the city's downtown commercial district by
generally prohibiting within the PC district a
particular retail activity-the sale of furniture-that is
a prominent feature of the downtown commercial
district, and (b) the objective of attracting to, and

retaining within, the city's PC dxstnct the type of
large department stores (which typically carry
furniture) that the city views as essential to the
economic viability of the PC district. Restricting
the ordinance's limited exception for the .sale of
furniture within the PC district to sales by large
department stores-and only such stores-is rationally
related to the second of these legislative purposes
served by the ordinance.

Accordingly, we conclude that. the decision
rendered by the Court of Appeal, invalidating the
zoning ordinance here at issue, must be reversed.

*2841

In 1989, the City of Hanford amended its
general plan to provide for a new commercial
district in the vicinity of 12th Avenue and Lacey
Boulevard. This new district originally**36 was
designated the Regional Commercial district but
later was renamed the Planned Commercial or PC
district. The district encompassed several hundred
acres of land and was intended to accommodate the
location of malls, large “big box™ stores, and other
retail uses.

At tral, Jim Beath, the city's community
development director, - testified regarding the
background of the city's adoption of the new district
in 1989. (Beath bad been the city's community

" development director in 1989 and continued to

occupy that position at the time of trial in 2005.)

Beath explained that when the city was considering
the creation of the new district in 1989, it was
concerned that the extent of anticipated commercial
development in the proposed district might well
have a negative effect on the city's downtown
commercial district. In light of that concern, the
city council appointed the Retail Strategy
Development Committee (the Committee) “made up
of people from the mall area as well as the
downtown district and other citizens.” - The
Committee was asked to propose land use rules for
the new district that would “provide for the large
box and other kinds of retail use that the City ... had

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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grown to need and et still make sure that [the new
district] didn't have a negative impact on the
downtown district.” '

The Committee ultimately recommended that
certain designated uses generally not be permitted
in the new district, and Beath testified that those
uses “were ones that were already established in the
downtown district that they didn't want to see
removed from the downtown district and relocate[d]
out at the planned commercial district, and those
were car dealerships, banks, professional offices,
and fumiture stores.” In establishing the new
district, the city council limited the uses that were to
be permitted in that district in line with the
Committee's recommendations.

Accordingly, as relevant here, the 1989
ordinance included department stores and ***445
the sale of home furnishings within the list of
permitted uses within the new district, but did not
include furniture stores or the sale of furniture as a
permitted use. The 1989 ordinance, however, did
not specifically define “department store” or “home
furnishings,” and did not explicitly state whether
department stores located within the new district
would or would not be permitted to sell furniture.
{As we shall see, from the cutset the department
stores that were built and operated within the new
district did sell some types of furniture, but the
validity of this practice of the department stores
under the terms of the 1989 ordinance apparently
never was challenged or judicially resolved prior to
the controversy that led to the enactment of the
2003 amendment here at issue.) -

*285 In the fall of 2002, more than a decade
after establishment of the PC district, plaintiffs
Adrian and Tracy Hernandez leased space in a
building located in the PC district with the intent to
establish a new business at that location to be called
Country Hutch Home Furnishings and Mattress
Gallery  (hereafter Country Hutch - Home
Fumishings). For more than 10 years preceding
the time they proposed to start this new business,
plaintiffs had owned and operated a retail furniture
store, the Country Hutch, that was located in the
city's downtown commercial district™N! In
planning for the new store, plaintiffs intended to sell

mattresses, home accessories, and some bedroom
furniture at their new location in the PC district.

FN1. At trial, Tracy Hernandez referred
only to her and her husband's ownership of
one furniture store in downtown Hanford,
the Country Hutch. Other documents in
the record indicate that in 2002 there were
two fumiture stores with similar names-the
Country Hutch and the Country Hutch
Outlet-among the more than one dozen
retail furniture stores located in downtown
Hanford. The record does not indicate
whether plaintiffs owned the Country
Hutch Outlet as well as the Country Hutch.

Prior to the opening of the new business, Tracy
Hernandez met with Beath, the city's community
development director, who informed her that under
the governing zoning ordinance the new store would
not be permitted to sell furniture. Although the
then existing provisions governing the PC district
did not contain any specific definition of the term «
home furnishings”-the sale of which was a
permitted use in the PC district-Beath testified that
the city, as an administrative**37 matter, uniformly
had interpreted “home furnishings” as used in the
ordinance to mean “accessories to furniture, ... not
furniture,” that is, objects such as “lamps, wall
hangings, mirrors, blinds, drapes, things of that sort.
“Beath testified that he informed Tracy Hernandez
of that limitation well before the opening of the
store. In ther testimony, Tracy Hernandez
acknowledged that Beath had informed her that the
proposed store in' the PC district could not sell
furpiture.

In November 2002, the city adopted a number
of amendments to its general plan and zoning
ordinance,  including a revision in the list of
permitted uses in the PC zone changing the term “
home fumnishings” to “home furmnishing accessories
(not furniture).” Beath. testified at trial that this
amendment did not represent a substantive change
in the meaning of the term “home furnishings” or
the manner in which that term had been applied by
city officials, but simply was intended “to clarify it
by adding the words ‘not furniture.’
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From November 2002 to January 2003,
plaintiffs continued with their plans to open and
operate the Country Hutch Home Fumishings store

in the PC district, and in February 2003 the city:

issued a certificate of occupancy to *286 plaintiffs
stating that the building in question could be used
**%446 to sell “home furnishing accessories,” but
also specifying that this term excluded “all types of
furniture.” FN2

FN2. The relevant condition of the
certificate of occupancy stated in full: «
Subject to obtaining any and all required
approvals from the City of Hanford, the
* merchandise that may be sold at the site is
limited to that merchandise identified in
Section 17.28.040 of the Hanford
Municipal Code, a copy of which is
attached hereto. The term  ‘Home
Fumishing Accessories' is defined as
household decorative items  that
accompany furniture in the decorating of
roomfs]. Examples include, bedding
’(mcludmg mattresses and bed frames),
mirrors, artwork and similar accessory
items. Excluded from the definition of ¢
Home Fumnishing Accessories' are all types
of furniture.”

After receiving the certificate of occupancy,
plaintiffs opened the Country Hutch Home
Fumishings store. Soon thereafter a city inspector,
citing plaintiffs for violating the zoning ordinance
by offering furniture for sale in their new store,
instructed them to remove all of the furniture from
the store. Plaintiffs thereafter sent a letter to the
members of the Hanford City Council, complaining
that the zoning code was being applied in a
discriminatory fashion because numerous
department stores in the PC district were selling
furniture and had not been cited by the city, while
plaintiffs were cited for engaging in the same
conduct.

On March 4, 2003, one week after receiving
plaintiffs' letter, the city council held a “study
session” to consider the issues raised by plaintiffs'
letter. Plaintiffs, as well as representatives of the

downtown furniture stores and representatives of
the PC district department stores, attended and
participated in the study session. Prior to the
March 4 session the city's community development
department, conducting a survey of the merchandise
offered for sale in the existing large department
stores located in the PC district, found that each of
those stores currently was selling “some type of
furniture”-generally, either fumiture that was
purchased in a box and requires some assembly” or
patio furniture.”N3 At the session, Beath informed
the city council that he believed it was advisable to
consider revising the applicable zoning ordinance to
clarify whether, and to what extent, furniture could
be sold in the PC district, either by department
stores or other retail stores. Representatives of the
downtown fumniture stores maintained that the
zoning ordinance's general prohibition on **38
sales of fumniture in the PC district was vital to the
*287 economic health of the city's downtown
district and should be retained and uniformly
enforced. A representative of the mall maintained
that the type of furniture currently sold in the
existing department stores in the PC district differed
from the furniture sold in the downtown furniture
stores and should remain locally available through
the department stores. At the conclusion of the
session, the council instructed the city staff to draft
a proposed revision of the ordinance to clarify its
application, and in addition to inform the
department stores in ‘the PC district that, pending
the city's consideration of possible **%447 changes
to the zoning ordinance, those stores would have to
remove all furniture from their display areas and
refrain from selling any furniture (other than

outdoor or patio furniture).FN*

FN3. Specifically, the department's survey
found that (1) Wal-Mart carried a variety
of computer and entertainment centers,
bookcases, tables, chairs, and patio
furniture, all of which “is purchased in a
box and requires some assembly”; (2)
Home Depot and Sears carried only patio
fumiture; (3) Gottschalks carried only
matiresses with headboards and
footboards, although at one time the store
also had sold chairs and sofas; and (4)
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Target, which was soon to open a store in
the PC district, “displays and sells similar
boxed furniture items as Wal-Mart.”

The department's report also stated that “t]he
PC zone allows warehouse type stores such as
Sam's Club and Costco which sell furniture
typically found in a full scale fumiture store.” The
report did not indicate, however, whether any
warehouse-type store actually was located in the
city's PC zone at that time.

FN4. At the March 4 session, the
consensus of the council members was that
the existing provisions of the ordinance
should not be interpreted to prohibit the
sale of outdoor or patio furniture.

Pursuant to the city council's direction, after the
March 4 study session city employees informed the
department stores in the PC district that they were
required to remove all furniture (other than outdoor
or patio furniture) from display and to refrain from
selling such furniture pending the city's
consideration of changes to the applicable zoning
" ordinance. During the next four months, the staff
of the community development department, after
soliciting input from the owners and managers of all
of the affected stores in the PC and downtown
commercial districts, submitted a series of proposed
amendments relating to this issue, in response to
changing directives of the city council at monthly
study sessions that were held from April to July
2003. The various altematives were debated
vigorously by the directly affected businesses, with
representatives of the downtown business district
emphasizing the critical importance for the city's
overall general welfare of preserving the economic
viability of that district, and representatives of the
large department stores located in the PC district
observing that their stores had offered some
furniture for sale for the past decade without having
a negative impact on Hanford's downtown furniture
stores,F™> that virtually all of their sister stores in
other locations contained furniture departments, and
that the elimination of furniture departments in the
departruent stores in Hanford could result in a
substantial reduction of revenue for the city (by
virtue of lost sales tax receipts) as well as for the
individual stores.

FNS. The record indicates that the number
of retail furniture stores in Hanford's
downtown business district had increased
from five stores in 1989 to 13 stores in
2003.

At one point during this process, a
representative of the downtown furniture stores
stated that those stores would not object to an
amendment to the-PC zoning provisions permitting
department stores to continue selling
ready-to-assemble furniture in the PC district as the
department stores had done in the past, so long as a
specific, mutually agreeable definition of *288
ready-to-assemble furniture was included within any
such amendment. In response, the council directed
the department staff to attempt to draft an
amendment that would include a workable
definition of ready-to-assemble furniture and that
would permit such furniture to be sold at stores
within the PC district, but limiting such sales
activity to 5 percent of a store's floor space. After
both the city staff and the affected businesses had
devoted considerable time and effort to fashioning
such a measure, however, it was determined that a
definition of ready-to-assemble furniture that could
be sold in the PC district could not be agreed upon
by the affected parties, and that even if a mutually
agreeable definition could be fashioned, it would be
extremely difficult as a practical matter for city
employees to enforce such a provision.FNé

FN6. In the process of attempting to arrive
at a mutually agreeable definition. of
ready-to-assemble fumiture that could be
sold in the PC district, the downtown
furniture stores expressed the view that any
acceptable definition would have to limit
its reach to furniture that was constructed
of specific kinds of material (“from
Melamine and particle board and does not
include furpiture with wood veneers or
high pressure laminates”). A letter
~ subsequently submitted by the downtown
merchants stated that “[a]s we've examined
the proposed 5% RTA {[ready-to-assemble]
modification [of the ordinance], we find
that a good working definition of RTA
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would be hard to determine (since
everyone defines it differently) and we
believe it would be nearly impossible to
enforce.”

***448 **39 Ultimately, on July 15, 2003, the
city council adopted the amendment to the city
zoning provisions relating to the sale of furniture in
the PC district that is challenged in this case,
Hanford Ordinance 03-03 (Ordinance No. 03-03).

Section 1 of Ordinance No. 03-03 adds
definitions of “department store,” “furniture,” and “
home furnishing accessories” to the general zoning
provisions of the Hanford Municipal Code. “

Department store” is defined as a retail store of at -

least 50,000 square feet “within which a variety of
merchandise is displayed ... for sale in departments,”
and the section further provides that a department
store within the PC district may display and sell
furniture in only one location (and on only one level
within that location) having a total floor space of no
more than 2,500 square feet. “Furniture” is defined
as “the things placed in a room which equip it for
living,” but “fhJome appliances, outdoor/patio
furniture, wall cabinets, garage storage units and
home fumishing accessories as defined in this
[slection” are excluded from the definition of
furniture for purposes of the zoning law. “Home
furnishing accessories,” in turn, are defined as “
complfe]mentary or decorative items placed in a
room to accentuate the furniture,” such as “curtains,
draperies, blinds, ... mirrors, pictures, ... rugs, vases,
... floor lamps, [and] table lamps,” but as not
including furniture.

*289 Section 2 of Ordinance No. 03-03 adds as
permissible uses within the PC district: “
Department Stores” as defined in the ordinance, “
Home Fumishing Accessories” as defined in the
ordinance, and “Stores, which sell mattresses and
metal bed frames with basic. headboards and
footboards that do not include shelves, drawers or
sitting areas.” Finally, section 3 of the ordinance
adds a paragraph to the PC zoning provisions that
specifically states: “The sale of furpiture is
prohibited in the PC zone district except by
Department Stores in accordance with the definition
of Department Stores” as set forth in the ordinance.

FN7

FN7. Ordinance No. 03-03 reads in full:

“Section 1:

“Section .17.04.030 of Chapter 17.04 of Title
17 of the Hanford Municipal Code is hereby
amended to add the following definitions:

“ ‘Department Store’ means a retail store
measuring 50,000 square feet or more within the
inside walls of such retail store, and within which a
variety of merchandise is displayed and arranged
for sale in departments withia the store. Examples
of types of department stores are: Wal-Mart,
K-Mart, Costco, Sam's Club, Home Depot,
Orchards, Target, Sears, Mervyn's, Penny's,
Gottschalks and Kohls. A department store located
in the Planned Commercial District may sell
fumniture in only one department in the department
store and the furniture for sale must be displayed in
only one location in the department. The total
floor space area of the one location in the
department where the fumiture for sale is displayed
shall not be larger than 2,500 square feet and shall
be limited to only one display level.

“ ‘Fumniture’ means the things placed in a
room which equips it for living. Home appliances,
outdoor/patio furniture, wall cabinets, garage
storage units and home furnishing accessories as
defined in this Section 17.04.030 are excluded from
the definition of furniture.

“ ‘Home Fumnishing Accessories' means
complfe]mentary or decorative items placed in a
room to accentuate the fumiture. Examples of
Home Furnishing Accessories are: curtains,
draperies, blinds, shutters, mirrors, pictures, clocks
(excluding grandfather or floor clocks), walil
hangings, tapestries, carpet, rugs, vases, baskets,
statues, flowers, floor lamps, table lamps and
pictures and other similar items. Home Furnishing
Accessories are not furniture.

“Section 2:

“Section 17.28.040 of Chapter 17.28 of Title
17 of the Hanford Municipal Code is hereby
amended to add the following use:

“Department Stores as defined -in Section
17.04.030.

“Home Furnishing Accessories as defined in
Section 17.04.030. :

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

https://web2.westlaw.com/print/printstream.aspx?rs=WLW8.01 &destination=atp&prfit=H...

Page 8 of 18

1/28/2008



B

159 P.3d 33

A

p

Page 8

41 Cal.4th 279, 159 P.3d 33, 59 CalRptr.3d 442, 07 Cal. Daily Op. Serv. 6554, 2007 Daily Journal D.A.R. 8348

(Cite as: 41 Cal.4th 279, 159 P.3d 33)

“Stores, which sell mattresses and metal bed
frames with basic headboards and footboards that
do not include shelves, drawers or sitting areas.

“Section 3:

“Section 17.28.040 of Chapter 17.28 of Title
17 of the Hanford Municipal Code is hereby
amended to add paragraph 6 as follows:

“ 6. The sale of furniture is prohibited in the
PC zone district except by Department Stores in
accordance with the definition of Department Stores
set forth in Section 17.04.030 of Chapter 17.04 of
“this Title 17.° ,

“Section 4: - ,

“This ordinance shall take effect thirty (30)
days after its passage, and shall be published once
in the Hanford Sentinel within fifteen (15) days
after its passage.”

***449 **40 Accordingly, -the ordinance in
question generally prohibits the sale of furniture in
the PC district, but at the same time creates a
limited exception *290 permitting a large
department store within the PC district to display
and sell furniture within a single location in the
store medsuring no more than 2,500 square feet.

Shortly after the ordinance was enacted,
plaintiffs filed the present action against the city,
challenging the validity of the ordinance on a
number of grounds. PlaintiffS' complaint
contended that the ordinance was invalid (1)
because it was enacted for the primary purpose of
regulating economic competition, and (2) because it

violated the equal protection clauses of the federal

and state Constitutions. After a bench trial, the
trial court rejected plaintiffs' contentions and upheld
the validity of the ordinance. With regard to
plaintiffs' initial claim, the court concluded that the
primary purpose of the ordinance was not the
impermissible purpose of restricting or eliminating
competition, but instead the valid objective of
preserving the vitality of Hanford's downtown
district while not discouraging large department
stores from locating or remaining in the PC district.
With regard to plaintiffs' equal protection claim,
the court found that there was a rational basis for
the ordinance's disparate treatment of large
department stores and smaller retail stores like those
owned by plaintiffs, because the city's expressed

interest in encomaging large department stores to
locate and remain within the PC district did not
extend to smaller stores.

On appeal, the Court of Appeal reversed the
trial court's decision. Although the appellate court
agreed with the trial court that the. ordinance's
general prohibition of the sale of furniture in the PC
district was reasonably related to the legitimate
governmental purpose of preserving the character
and vitality of the city's downtown commercial
district, the Court of Appeal further held that “with
the blanket 2,500-square-foot restrictions on
fumiture in the PC zone, the small retailer poses the
same potential threat, if any, to the downtown
merchants as the larger store. Thus, limiting the
furniture sales exception to stores with more than
50,000 square feet is arbitrary. ‘A rational
relationship between the size classification and the
goal of protecting downtown simply does not exist.”
In rejecting the city's contention that the
ordinance's disparate treatment between large
department stores and other stores was justified
because “the department store exception benefits
the community by making the PC zone attractive to
large retailers;,” the Court of Appeal stated simply
that “it is not a detriment to have smaller retailers,
such as Country Hutch [Home Furnishings], in the
PC zone. Thus, the goal of promoting the PC zone
does not validate the ordinance.”

We granted the city's petition for review.

*291 11

[1] Before reaching the equal protection issue
upon which the Court of Appeal ***450 based its.
decision, we turn first to the more general (and
more sweeping) contention that plaintiffs raised
below and upon which they continue to rely in this

-court-that the zoning ordinance at issue is invalid

because the “primary purpose” of the ordinance's
general prohibition of the sale of furniture in the PC
district assertedly was to “regulatfe] economic
competition.” Although neither the trial court nor
the Court of Appeal found the ordinance invalid on
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this basis, as we shall see, plaintiffs' claim that the
city exceeded its authority under the police power

by enacting a zoning ordinance that regulates or -

restricts economic competition apparently is based
upon some ambiguous and at least potentially
misleading . language that appears in a number of

zoning decisions of the Courts of Appeal. As we

shall explain, despite some arguably ambiguous
language the decisions in these cases plainly do not
support plaintiffs' challenge to the validity of the
zoning ordinance here at issue, and we shall attempt
to clarify the language in question to avoid p0351ble
confusion in the future.

Van Sicklen v. Browne (1971) 15 Cal.App.3d
122, 92 CalRptr. 786(Van Sicklen ) is the earliest
in the series of relevant Court of Appeal decisions.
In Van Sicklen, the petitioner landowners applied
for a conditional use permit to construct an
automobile **41 service station, but the city denied
the application on the ground, among others, that a
proliferation of service stations already existed in
the area and thus that there was no demonstrated
need for an additional service station at that location
at that time. On appeal, the landowners claimed
the city had denied the use permit “for economic
rather than planning considerations resulting in an
invalid attempt to regulate competition through
zoning laws.” (15 Cal.App.3d at p. 127, 92
CalRptr. 786.) In analyzing this contention, the
court in Van Sicklen stated: “Although cities may
not use zoning powers to regulate economic
competition [citing. three out-of-state decisions], it
' is also recognized- that land use and planning
decisions cannot be made in any community without
some impact on the economy of the community.
As stated in Metromedia, Inc. v. City of Pasadena [
(1963) 1 216 CaI.App 2d 270, 273, 30 Cal.Rptr. 731,
‘Today, economic and aesthetlc cons1derat10ns
together constitute the nearly inseparable warp and
woof of the fabric upon which the modern city must

design its future.’ Taking cognizance of this.

concept we perceive that planning and zoning
ordinances traditionally seek to maintain property
values, protect tax revenues, provide neighborhood
social and economic stability, attract business and
industry and encourage conditions which make a
community a pleasant place to live and work.

Whether these be classified as ‘planning

considerations' or ‘economic considerations,” we
hold that so long as the primary purpose of the
zoning ordinance is not to regulate economic
competition, but to subserve a valid objective
pursuant to a city's police powers, such ordinance is
not invalid even though #292 it might have an
indirect impact on economic competition.” (Van
Sicklen, supra, 15 Cal.App.3d at pp. 127-128, 92
Cal.Rptr. 786.) The court in Van Sicklen then went
on to uphold the city's denial of the use permit,
concluding that “ [ilutensity of land use is a
well-recognized and valid city concem and relates
to both health and safety factors and to proper
zoning practice” and “ encompasses within its
purview the degree of saturation in a particular area
of land devoted to automobile service stations.” (Id.
atp. 128, 92 Cal.Rpir. 786.)

The passage from Van Sicklen quoted above
correctly recognized many of the numerous factors
and interests, including economic considerations,
that a municipality properly may take into account

- in fashioning zoning ordinances. and making zoning

decisions, and we agree with the ***451 court's
determination upholding the particular zoning
action challenged in that case. We believe,
however, that some of the language in the above
quoted passage from Van Sicklen is at least
potentially misleading. First, the initial general
statement that “cities may not use zoning powers to
regulate economic competition”(Van Sicklen, supra,
15 Cal.App.3d at p. 127, 92 CalRptr. 786) is quite
clearly overbroad. As one leading zoming treatise
accurately observes: “{A]ll zoning has some impact
on competition. [f] The simple division of the
community into districts has an inherent and
profound effect on the real estate market, because
some land is withdrawn from the commercial
market and placed in the residential market.... Some
competitive impact results from nearly every
provision of the original zoning ordinance, and
from each amendment. Accordmgly, competitive
meact alone cannot invalidate a zoning ordinance.

A zoning ordinance which serves some established
purpose of zoning is not necessarily invalid simply
because it has the additional effect of limiting
competition.” (1 Anderson's American Law of
Zoning (4th ed.1996) § 7.28, p. 807; see, e.g.,
Boone v. Redevelopment Agency of San Jose (9th
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Cir.1988) 841 F.2d 886, 890 [“The power to -zone
and rezone ...
power to exclude competition™].)

Second, we believe that the additional
statement in the quoted passage-that “so long as the
primary purpose of the zoning ordinance is pot to
regulate economic competition, but to subserve a
valid objective pursuant to [the] city's police
powers, such ordinance is not invalid even though it
might have an indirect impact on economic
competition”(Van Sicklen, supra, 15 Cal.App.3d
122, 128, 92 Cal.Rptr. 786)-also is ambiguous and
at least potentially misleading. That language
could be interpreted to suggest that a zoning
ordinance is valid only when the ordinance has
merely an “indirect impact” on economic

competition, and never when the **42 regulation of .

economic comipetition is a direct and intended effect
of the ordinance, even in instances in which a
zoning ordinance uses the regulation of competition
simply as a means or tool to achieve an authorized
and valid public purpose-such as the preservation of
an existing downtown commercial district-rather
than to serve an impermissible private
anticompetitive purpose or interest-such as securing
a *293 financial advantage or monopoly position
for the benefit of a favored business or individual or
imposing a disadvantage on an unpopular business
or individual. As so interpreted, the language
would be inaccurate. As we shall see, although this
language from Van Sicklen has been repeated in
" subsequent Court of Appeal decisions, those
decisions have not invalidated zoning actions
simply because such actions reasonably could be
viewed as having more than a mere indirect impact
on economic competition. Instead, the more recent
~decisions have upheld zoning actions even when
regulation of economic competition reasonably
could be viewed as a direct and intended effect of a
_challenged zoning action, so long as the primary
purpose of the zoning action-that is, its principal
and ultimate objective-is to achieve a valid public
purpose such as furthering a municipality's general
plan for controlled growth or for localized
commercial development, rather than simply to
serve an impermissible anticompetitive private

purpose such as investing a favored private business.

with monopoly power or excluding an unpopular

by its very nature encompasses ‘the.

company from the community.

The case of Ensign Bickford Realty Corp. v.
City Council (1977) 68 Cal.App.3d 467, 137
Cal.Rptr. 304(Ensign Bickford ) provides a good
illustration of this point. In Ensign Bickford, the
plaintiff owned property in the City of Livermore
that originally had been zoned “CN,” a
classification permitting neighborhood commercial
**%452 facilities, but that thereafter had been
rezoned “RS-4,” permitting residential use only.
Having planned- to construct a neighborhood
shopping center on its property and already having
obtained a commitment from a grocery store chain
to be a major tenant, the plaintiff requested the city
to rezone its property CN. Upon the
recommendation of the city planning commission,
the city council denied the request, explaining that
the city recently had zoned property in another
nearby area-the Springtown neighborhood, in which
the city was attempting to  encourage
development-to permit the construction of a
neighborhood shopping center and that the city did
not believe that the residential population in the
relevant area was sufficient to support two shopping
centers. (68 Cal.App.3d at pp. 471472, 137
Cal.Rptr. 304.)

In response to the city's action, the plaintiff
filed the lawsuit in Ensign Bickford. The trial court
ruled in the plaintiff's favor, finding that the city's
purpose in denying the plaintiff's application “was
to encourage development of the Springtown CN
zoned property by eliminating a competitive
economic threat to such property, and that the
council's decision was mnot predicated upon
consideration of public health, welfare, safety or
morals.” (Ensign Bickford, supra, 68 Cal. App 3d at
p. 472, 137 Cal Rptr. 304.)

On appeal, the Court of Appeal .re;/ersed.
After quoting at length the passage from  Van

. Sicklen, supra, 15 Cal.App.3d 122, 127-128, 92

Cal.Rptr. 786, set forth above, the court in Ensign
Bickford continued: “Here, the city council *294
determined that the area needed and would support
one shopping center, and that to further the
long-range development plan for the city, the
shopping center should not be located on Bickford's
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property, but in Springtown. This would have the
effect -of encouraging residential and commercial
development in that area. It would also

undoubtedly have the effect of decreasing the

market or lease value of [Bickford's] property. By
its very nature, a zoning ordinance may be expected
to depress the value of some land while it operates,
in its total effect, to achieve an end which will
benefit the whole community.... [] ... Here, the
city is attempting to regulate where, within the city,
business will be developed. In furtherance of this
legitimate end, it is necessary to permit business
development in one area before allowing
commercial development in  another. The
economic impact upon the property involved is only
incidental. The primary purpose is clearly the
reasonable regulation of land wse. [Citation.]
There is **43 no evidence, nor can it be inferred,
that the city council was attempting to permit
commercial development on one parcel and deny it
as to another for the purpose of creating a business
monopoly or to unreasonably regulate the
commercial development of the city. To the
contrary, the council was regulating the commercial
growth of the city as it related to the needs of the
residential areas for that commercial development.”
(Ensign Bickford, supra, 68 Cal.App.3d at pp.
477-478, 137 Cal.Rptr. 304.)

Accordingly, although the city's denial of the
plaintiff's rezoning request in Ensign Bickford
reasonably could be viewed as having the direct and
intended effect of regulating or limiting competition
(that is, precluding the potential competition that
would have resulted from the construction of a
competing shopping center on the plaintiff's
property), the court in Ensign Bickford nonetheless
upheld the validity of the city's action, recognizing

that the primary purpose of the city's regulation of

competition in this context was not to further or
disadvantage a private business but instead was to
serve the city's legitimate public interest in carefully
planning ***453 and controlling the pace and
location of growth within the city.FN8

FN8. In Carty v. City of Ojai (1978) 77
. Cal.App.3d 329, 143 CalRptr. 506, the
Court of Appeal similarly rejected a

challenge to a city's action in rezoning
property located at the outskirts of the city
to prohibit the development of a shopping .
center on the property. Although the -
plaintiffs in that case did not challenge the
rezoning as an improper regulation of
competition, they did maintain that the
city's  action was  “arbitrary and
discriminatory.” (Id, at p. 333, 143
Cal Rptr. 506.) In rejecting that claim, the
court in Carty, noting that the city's general
plan-which had been adopted many years
earlier-recognized the potentially
deleterious effect on the city's downtown
commercial area that might result if private
commercial development occurred in the
outlying areas of the city rather than in the
downtown area, concluded that “long
before the adoption of {the challenged
ordinance] the {[city] officials acted to
encourage and promote the orderly growth
and development of their community in the
‘manner recommended by the general plan.
The adoption of the [rezoning ordinance]
is consonant with that purpose.” (77
Cal.App.3d at p. 339, 143 Cal Rptr. 506.)

*295 The more recent case of Wal-Mart Stores,
Inc. v. City of Turlock (2006) 138 Cal.App.4th 273,
41 CalRptr.3d 420(Wal-Mart ) provides another
apt example. In Wal-Mart, the City of Turlock
enacted a zoning ordinance that, while permitting
the operation of traditional *big box™ discount
stores in a designated district, prohibited the
development, anywhere in the city, of so-called
discount superstores-defined generally as large

discount stores that include -a full-service grocery

department.™® In explaining the rationale
underlying the restriction on discount superstores,
the ordinance set forth a series of facts or findings,
stating in part that (1)  ‘the Turlock General Plan ...
establishes locational requirements for [regional
and neighborhood] retail centers; encouraging a
number of neighborhood centers equally dispersed
throughout the city while encouraging a
concentration of regional shopping centers along
the Highway 99/Countryside Drive corridor’ ”(id.
at p. 283, 41 CalRptr.3d 420); (2) the city's « ¢
General Plan policies promote and encourage vital
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neighborhood commercial districts that are evenly
distributed throughout the city so that residents are
able to meet their basic daily shopping needs at
neighborhood shopping centers' ” (ibid); (3) “ ¢
discount superstores compete directly with existing
grocery stores that anchor neighborhood-serving
commercial centers' 7 (ibid); (4) “ ‘the
establishment of discount superstores in Turlock is
likely to mnegatively impact the vitality and
economic viability of the **44 city's neighborhood
commercial centers by drawing sales away from
traditional supermarkets located in these centers' ” (
ibid); and (5) “ “smaller stores within a

neighborhood center rely upon the foot traffic .

generated by the grocery store for their existence

and in neighborhood centers where the grocery:

store closes, vacancy rates typically increase and
deterioration takes place in the remaining center.” ”
(Ibid.)

FN9. The Turlock ordinance defined

discount stores” as “ ‘stores with off-street .

 parking that usually offer a wvariety of
customer services, centralized cashing, and
a wide range of products. They usually
maintain long store hours seven (7) days a
week. The stores are often the only ones
on the site, but they can also be found in
mutual operation with a related or
unrelated garden center or service station.
Discount stores are also sometimes found
as separate parcels within a retail complex
with their own dedicated parking.™ (
Wal-Mart, supra, 138 Cal.App.4th at p.
282,41 Cal.Rptr.3d 420.)
The ordinance defined “discount superstore” as
a “discount store that exceeds 100,000 square feet
of gross floor area and devotes at least 5 percent of
the total sales floor area to the sale of nontaxable
merchandise, often in the form of a full-service
grocery department.” (Wal-Mart, supra, 138
Cal.App.4th at p. 282, 41 Cal.Rptr.3d 420.)

*%*%454 Wal-Mart filed an action challenging
the validity of the ordinance on a variety of
grounds, including the contention that the ordinance
exceeded the city's police powers because it was
designed to suppress economic competition, and is

not reasonably related to the public welfare.” (
Wal-Mart, supra, 138 Cal.App.4th 273, 299, 41
CalRptr.3d 420.) In rejecting this argument, the
Court of Appeal in Wal-Mart stated: “With respect
to Wal-Mart's claim of anticompetitive purpose, we
agree with the trial court that, while the Ordinance
likely will *296 have an anticompetitive effect in
the grocery business in [the City of Turlock], that
incidental effect does not render arbitrary an
ordinance that was enacted for a valid purpose.
[Citing Van Sicklen, supra, 15 Cal.App.3d 122, 92
Cal.Rptr. 786.] While zoning ordinances may not
legitimately be wused to control economic
competition, they may be used to address the
urban/suburban decay that can be its effect. [Citing,

-among other cases, Ensign Bickford, supra, 68

Cal.App.3d 467, 477-478, 137 CalRptr. 304.]” (
Wal-Mart, supra, 138 Cal.App.4th at p. 302, 41
Cal.Rptr.3d 420.) The appellate court in Wal-Mart
concluded: “In summary, the police power
empowers cities to control and organize
development within their boundaries as a means of
serving the general welfare. [The City of Turlock]
legitimately chose to organize the development
within its boundaries using neighborhood shopping
centers dispersed throughout the city. The
Ordinance is reasonably related to protecting that
development choice.” (Wal-Mart, supra, 138
Cal. App.4th at p. 303, 41 Cal.Rptr.3d 420.)

Accordingly, although the zoning ordinance in
Wal-Mart, supra, 138 CalApp4th 273, 41
CalRptr.3d 420, like the zoning action in Ensign
Bickford, supra, 68 Cal. App.3d 467, 137 Cal.Rptr.
304, reasonably could be viewed as having a direct
and intended effect of regulating competition, the-
court in Wal-Mart nonetheless upheld the validity
of the ordinance because the principal and ultimate
objective of the ordinance's regulation of
competition was to further the city's legitimate
public interest in avoiding the “urban/suburban

-decay” that may result from the location of some

types of large-scale commercial development in an
outlying area of a municipality.

Our court has not previously had occasion to
address the question whether a municipality, in
order to protect or preserve the economic viability
of its downtown business district or neighborhood
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shopping areas, may enact a zoning ordinance that
regulates or controls competition by placing limits
on potentially competing commercial activities or
development in other areas of the municipality.

More than a half-century ago, however, this court
explained that “[ijt is well settled that a
municipality may divide land into districts and
prescribe regulations governing the uses permitted
therein, and that zoming  ordinances, when
reasonable in object and not arbitrary in operation,
constitute a justifiable exercise of police power.” (
Lockard v. City of Los Angeles (1949) 33 Cal.2d
453, 460, 202 P.2d 38; see also Associated Home
Builders etc., Inc. v. City of Livermore (1976) ‘18
Cal.3d 582, 604-605, 135 CalRptr. 41, 557 P.2d
473; see generally Cal. Const, art. XI, § 7;
Gov.Code, § 65800 et seq.) As the circumstances
underlying the decisions in Ensign Bickford, supra,
68 CalApp3d 467, 137 CalRptr. 304, and
Wal-Mart, supra, 138 CalApp.4th 273, 41
CalRptr.3d 420, demonstrate, even when the
regulation of economic competition reasonably can
be viewed as a direct and intended effect of a
zoning ordinance or action, so long as the primary
purpose of the ordinance or action-that is, its *297
principal and ultimate objective-is not the
impermissible private anticompetitive***455 goal
of protecting or disadvantaging a particular favored
or disfavored business or individual, but instead is
the advancement of a legitimate public
purpose-such as the preservation of a municipality's
downtown business district for the benefit of the
municipality as **45 a whole-the ordinance

reasonably relates to the general welfare of the.

municipality and constitutes a legitimate exercise of
the municipality’s police power. (Accord, Lockard
v. City of Los Angeles, supra, 33 Cal.2d 453, 466,
202 P.2d 38 [“in determining what uses should be
permitted in the 12-block strip, the legislative body
was, of course, entitled to consider the effect of
such uses on the surrounding areas, and to weigh
the possibility of injury to those areas by reason of
permitting various types of activity as against the
desirability of allowing such uses”]; see generally 1
Rathkopf, The Law of Zoning and Planning (1998
rev. ed.) § 2:20, pp. 2-59 to 2-61; Strom, Land Use
Controls: Effects on Business Competition Il
(1980) 6 Zoning & Planning L Rep. 41, 46) FN10
To the extent that any language in Van Sicklen,

supra, 15 Cal.App.3d 122, 92 Cal.Rptr. 786,Ensign
Bickford, supra, 63 Cal.App.3d 467, 137 Cal.Rptr.
304, or Wal-Mart, supra, 138 Cal.App.4th 273, 41
Cal.Rptr.3d 420, may be interpreted as inconsistent
with this conclusion, such an interpretation i
disapproved. FN11 :

FN10. Numerous «cases in - other
jurisdictions have upheld zoning
ordinances that limit some or all
commercial development in outlying
locations in order to protect or strengthen
the economic viability of a municipality's
central business district. (See, e.g.,
Jacobs, Visconsi, & Jacobs Co. v. City of
Lawrence (10th Cir.1991) 927 F.2d 1111,
1119[“[Tlhe  district court correctly
concluded that retaining the vitality of the
downtown area was a legitimate interest of
the city commission. Declining to rezone
property in a manner that would threaten
the vitality of the downtown retail area is
rationally related to that purpose”]; E & G
Enterprises v. City of Mount Vernon (Iowa
Ct.App.1985) 373 N.W.2d 693, 694 [“
Mount Vemon's effort to preserve its
downtown business area is a valid exercise
of police power.... [PJreservation of that
area - promotes the public welfare,
including the - maintenance of property
values”]; Forte v. Borough of Tenafly
(App.Div.1969) 106 N.J.Super. 346, 255
A.2d 804, 806 [“May a municipality which
wishes to preserve, rehabilitate and
improve an established business area
devoted chiefly to retail stores, zone the
rest of the municipality against retail sales?
We hold that it may”}; Chevron Oil Co.
v. Beaver County (1969) 22 Utah 2d 143,
449 P.2d 989, 990 [county's refusal to
rezone land in outlying area to permit
highway services” - development was
justified “on the ground that any tourist
business which would go to the isolated
junction area would be a loss to the
established businesses of Beaver City”].)

FN11. The case.of Friends of Davis v. City
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of Davis (2000) 83 Cal.App.4th 1004, 100
CalRptr.2d 413, relied upon by plaintiffs
and amicus curiae on behalf of plaintiffs, is
entirely consistent with our conclusion. In
that case, the plaintiff organization, which
opposed the opening of a proposed
Borders bookstore in the City of Davis,
contended that the city had erred in
interpreting its design review ordinance as
not authorizing the city to consider the
identity of a proposed -tenant for a
particular development as part of the
design review process. In rejecting the
plaintiff's contention, the Court of Appeal
observed: “Zoning and building laws ¢
cannot be used unqualifiedly to restrict
competition’ [citation], or simply to shield
existing businesses from competition
[citations]. ‘While valid zoning
regulations may affect competition and
have other economic effects, a city does
not have carte blanche to exclude a retail
merchant that it, or some of its residents,
do not like.” (83 Cal.App.4th at p. 1013,
100 Cal.Rptr.2d 413.) Nothing in Friends
of Davis suggests that a city ‘may not use
its zoning power to limit a particular type
of commercial activity in one or more parts
of the city in order to protect and preserve
the economic viability of the city's
downtown commercial district.

[2] *298 In the present case, it is clear that the
zoning ordinance's general prohibition on the sale
of fumniture in the PC #**456 district-although
concededly intended, at least in part, to regulate
competition-was adopted to promote the legitimate
public purpose of preserving the economic viability
of the Hanford downtown business district, rather
than to serve any impermissible private
anticompetitive ~ purpose. Furthermore, as in
Ensign Bickford, supra, 68 Cal.App.3d 467, 137
CalRptr. 304, here the =zoning ordinance's
restrictions are aimed at regulating “where, within
the city” (id. at p. 477, 137 CalRptr. 304), a
partticular type of business generally may be
located, a very traditional zoning objective. Under
these circumstances, we- agree with the lower courts'
conclusion that the zoning ordinance cannot be

found invalid as an improper limitation on
competition.

m

[3] As noted above, although the Court of
Appeal agreed that the challenged zoning
ordinance's genmeral prohibition on the sale of
furniture in the PC district is permissible, that court
concluded the ordinance in question violates the
equal protection clause by limiting the exception
created by the ordinance**46 to only the sale of
furniture by large department stores, and not
making the exception available to other retail stores
wishing to sell furniture within the same amount of
square-footage permitted for furniture sales by large
department stores. The Court of Appeal found
that, in this context, the ordinance's disparate
treatment of large department stores and other retail
stores is not constitutionally permissible.

In evaluating the Court of Appeal's resolution
of this issue, we begin with the question of the
appropriate equal protection standard applicable in
this ‘case. As explained in Warden v. State Bar
(1999) 21 Cal4th 628, 88 Cal.Rptr.2d 283, 982
P.2d 154, there are “two principal standards or tests
that generally have been applied by the courts of
this state and the United States Supreme Court in
reviewing classifications that are challenged under
the equal protection clause of the Fourteenth
Amendment of the United States Constitution or
article I, section 7, of the California Coustitution....°
The first is the basic and conventional standard for
reviewing economic and social welfare legislation
in which there is a “discrimination” or
differentiation of treatment between classes or
individuals. It manifests restraint by the judiciary
in relation to the discretionary act of a co-equal
branch of government; *299 in so doing it invests
legislation involving such differentiated treatment
with a presumption of constitutionality and “requir
[es] merely that distinctions drawn by a challenged
statute bear some rational relationship to a
conceivable legitimate state purpose.” [Citation.] ...
Moreover, the burden of demonstrating the
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invalidity of a classification under this standard
rests squarely upon the party who assails it.”” (
Warden, supra, 21 Cal4th at pp. 640-641, 88
Cal.Rptr.2d 283, 982 P.2d 154.) This first basic
equal protection standard generally is referred to as
the “rational relationship” or “rational basis”
standard.

As further explained in Warden, supra, 21
Cal4th 628, 88 CalRptr.2d 283, 982 P.2d 154, the
second equal protection standard is “ ‘[a] more
stringent test [that] is applied ... in cases involving “
suspect. classifications” or touching on ¢
fundamental interests.” Here the courts adopt “an
attitude of active and critical analysis, subjecting
the classifications to strict scrutiny. [Citations.]
Under the strict standard applied in such cases, the
state bears the burden of establishing not only that it

. has a compelling interest which justifies the law but
. that the distinctions drawn by the law are necessary

to further its purpose.” [Citation.]’ - ” (Warden,
supra, 21 Cal4th at p. 641, 88 Cal.Rptr.2d 283,
982 P.2d 154.) This second standard generally is

*%%457 referred to as the “strict scrutiny” standard.
FNI12

FN12. In applying the federal equal
protection clause, the United States
Supreme Court has applied a third
standard-“intermediate scrutiny”-“to
discriminatory classifications based on sex
or illegitimacy.” (Clark v. Jeter (1988)
486 U.S. 456, 461, 108 S.Ct. 1910, 100
L.Ed.2d 465.) It is clear that that standard
is inapplicable here.

[4{] The zoning ordinance at issue in the present
case does not involve suspect classifications or
touch upon fundamental interests and thus, as the

Court of Appeal recognized and as all parties agree,
. the applicable standard under which plaintiffs' equal

protection challenge properly must be evaluated is
the rational relationship or rational basis standard.

As noted above, in finding the exception set
forth in the ordinance invalid under the rational
relationship test, the Court of Appeal reasoned that
with the blanket 2,500-square-foot restrictions on

furniture in the PC zone, the small retailer poses the
same potential threat, if any, to the downtown
merchants as the larger store. Thus, limiting the
furniture sales exception to stores with more than
50,000 square feet is arbitrary. A rational
relationship between the size classification and -the
goal of protecting downtown simply does not exist.”

We disagree with the Court of Appeal's
determination that the ordinance violates the equal
protection clause. The Court of Appeal's
conclusion *300 effectively rests on the premise
that there was only a single purpose underlying the
challenged ordinance-the protection of furniture
stores located in the downtown business district
from potential competition by retail establishments
conducting business within the PC district.
Because **47 the Court of Appeal was of the view
that the disparate treatment in -the ordinance's
exception of large department stores and other
stores was not rationally related to'that purpose,.the
appellate court concluded the exception was invalid.

Both the terms and legislative history of the
measure at issue disclose, however, that the
ordinance was intended to serve multiple purposes:
to protect the economic health and viability of the
city's downtown furniture stores, but to.do so in a
manner that did not threaten or detract from the
city's ability to attract and retain large department
stores in the PC district. Past cases establish that
the equal protection clause does not preclude a
governmental entity from adopting a legislative
measure that is aimed at achieving multiple
objectives, even when such objectives in some
respects may be in tension or conflict.

The United States Supreme Court's relatively
recent decision in Fitzgerald v. Racing Assn. of
Central lowa (2003) 539 U.S. 103, 123 S.Ct. 2156,
156 L.Ed.2d 97(Fitzgerald ) demonstrates this
point. In Fitzgerald, the court addressed the
constitutionality of a 1994 Iowa statute that
imposed a maximum tax rate of 20 percent on
revenues generated by slot machines located on
excursion riverboats, but imposed a maximum tax
rate of 36 percent on revenues generated by slot
machines located at racetracks. In describing the
background of the statute, the high court in
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Fitzgerald explained that prior to 1989 Iowa had
permitted only one form of gambling-parimutuel
betting at racetracks-but that in 1989 the state
authorized other forms of gambling, including the
use of slot machines on riverboats, and at the same
time imposed a maximum tax rate of 20 percent on
revenues generated by the riverboat slot machines.
Thereafter, in 1994, the state enacted the statute at
issue in Fitzgerald-a provision that for the first time
authorized racetracks to operate slot ***458
machines, imposed a maximum tax rate of 36
percent on revenues generated by the racetrack slot
machines, and (while making other changes with
regard to riverboat slot machines) left the maximum
tax rate on riverboat slot machine revenue at 20
percent.

After the 1994 statute was enacted, a group of
racetracks brought a state court action challenging
the constitutionality, under the equal protection *301
clause, of the 20 percent/36 percent differential in
maximum tax rates imposed on riverboat and
racetrack slot machine revenues. The state trial
court upheld the statute, but on appeal the Iowa
Supreme Court, by a 4-3 vote, reversed the lower
court decision. In reaching its conclusion, the
majority opinion of the Iowa Supreme Court
reasoned that the “ ‘differential tax completely
defeats the alleged purpose’ of the statute, namely, ¢
to help the racetracks recover from economic
distress,” that there could ‘be no rational reason for
this differential tax,” and that the Equal Protection
Clause consequently forbids its imposition.” (
Fitzgerald, supra, 539 U.S. at p. 106, 123 S.Ct.
2156.) Thereafter, the United States Supreme
Court granted certiorari and unanimously reversed
the Iowa Supreme Court decision.

In holding that the challenged statute did not
violate equal protection principles, the United
States Supreme Court explained in Fitzgerald that
the Iowa Supreme Court could not deny “that the
Iowa law, like most laws, might predominantly
serve one general objective, say, helping the
racetracks, while containing subsidiary provisions
that seek to achieve other desirable (perhaps even
contrary) ends as well, thereby producing a law that
balances objectives but still serves the general
objective when seen as a whole.” (Fitzgerald,

supra, 539 US. at p. 108, 123 S.Ct. 2156.) The
high court continued in Fifzgerald: “Once one
realizes that not every provision in a law must share
a single objective, one has no difficulty finding the
necessary rational support for the 20 percent/36
percent differential here at issue. That difference,
harmful to racetracks, is helpful to the riverboats,
which, as respondents concede, were also facing
financial peril.... And aside from simply aiding the
financial position of the riverboats, the legislators
may have wanted to encourage the economic
development of river communities or to promote
riverboat history, say, by providing incentives for
riverboats to remain in the State, rather than
relocate to other States... Alternatively, they may
have wanted to protect **48 the reliance interests of
riverboat operators, whose adjusted slot machine
revenue had previously been taxed at the 20 percent
rate. All these objectives are rational ones, which
lower riverboat tax rates could further and which

“suffice to uphold the different tax rates” (

Fitzgerald, supra, 539 US. at p. 109, 123 S.Ct.
2156; accord, e.g., Kadrmas v. Dickinson Public
Schools (1988) 487 U.S. 450, 462-463, 108 S.Ct.
2481, 101 L.Ed.2d 399 [“ ‘[W]e will not overturn
such a statute unless the varying treatment of
different groups or persons is so unrelated to the
achievement of any combination of legitimate
purposes that we can only conclude that the
legislature's actions were irrational’ ” (italics added)
1; Railroad Retirement Bd. v. Fritz (1980) 449
U.S. 166, 181, 101 S.Ct 453, 66 L.Ed.2d 368
(conc. opn. of Stevens, J.) [legislation often is the
product of multiple and somewhat inconsistent
purposes that led to certain compromises”).)

Like the Iowa statute at issue in Fitzgerald,
supra, 539 US. 103, 123 S.Ct. 2156, 156 L.Ed.2d
97, the Hanford ordinance challenged here clearly
was intended to serve multiple *302 purposes. The
city desired to protect the economic viability of its
downtown business district, but at the same time it
did not wish to diminish the ***459 financial
benefits of the PC district for the large department
stores that it wanted to attract and maintain in that
district. Because the city viewed large department
stores as particularly significant elements of the PC
district, and because the management of those stores
had made clear the importance to them of retaining
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their ability to offer furniture sales that typically
were offered by their sister stores in other locations,
it was rational for the city to decide to provide an
exception from the general prohibition on furniture
sales in the PC district for such large department
stores and only such stores. The circumstance that
the city also decided to limit the exemption afforded
to department stores by placing a square-foot limit
on the area within each store in which furniture
could be displayed does not in any manner detract
from the rationality of limiting the exception to
large department stores. ’

Accordingly, contrary to the Court of Appeal's
determination, we conclude that the ordinance's
differential treatment of large department stores and
other retail stores is rationally related to one of the
legitimate legislative purposes of the ordinance-the
purpose of attracting and retaining large department

stores within the PC district. The Court of

Appeal's resolution of this issue, which would have
required the city to extend the ordinance's
2,500-square-foot exception for furniture sales to all
retail stores within the PC district, would have
undermined the ordinance's overall objéctive of
permitting the sale of fumiture in the PC district
only to the extent such activity is necessary to serve
the city's interest in attracting and retaining large
department stores in that district.?N13

FN13. Plaintiffs altemnatively contend that
“the amended ordinance is unconstitutional
because the city arbitrarily singled them
out for discriminatory treatment (see, e.g.,
Village of Willowbrook v. Olech (2000)
528 US. 562, 120 S.Ct. 1073, 145
LEd2d 1060), relying on the
circumstance that the city's enmactment of
the amendment was triggered by plaintiffs'
complaint that they were being treated
differently from the large department
stores located in the PC district. The trial
court rejected this claim, and we agree
with that court's conclusion. There is no
indication the city's action was based upon
hostility toward plaintiffs; the amended
ordinance prohibits the sale of furniture in
the PC district by all retail stores other

than large department stores and does not
single out plaintiffs' store for disparate
treatment. As the Court of Appeal
explained in Wal-Mart, supra,. 138
Cal.App4th 273, 302-303, 41 CalRptr.3d
420, in rejecting a similar claim proffered
by Wal-Mart in that case: “[Tlhe simple
fact that Wal-Mart was the first company
to feel the effect of the Ordinance is not
sufficient to establish that Wal-Mart was
targeted in any unconstitutional manner.

If that fact were enough to require a
finding that a local governmental entity
had exceeded its police power, then local
government could never react to new
situations brought to its attention by a
specific proposal without having the
reaction invalidated under the claim that it
‘targeted’ the specific proposal. In short,
local governments need the flexibility to
react to specific proposals for a new kind
of development not previously
contemplated where such a development
will or may have harmful consequences to
the locality's legitimate planning objectives.

*303 IV

In sum, the Court of Appeal erred in
invalidating . the ordinance at issue. The judgment
of the Court of Appeal is reversed.

KENNARD, BAXTER, WERDEGAR, CHIN,
MORENO, and CORRIGAN, JJ., concur.

Cal.,2007.

Hemandez v. City of Hanford

41 Cal4th 279, 159 P.3d 33, 59 CalRptr.3d 442,
07 Cal. Daily Op. Serv. 6554, 2007 Daily Journal
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N. Kay Richards hereby makes the following declaration pursuant
to CR 5(b)(B) and RCW 9A.72.085: I am now and was at all times
material hereto over the age of 18 years. I am not a party to the above-
entitled action and am competent to be a witness herein. I certify that I on
December 10, 2008, I messengered a copy of Brief of Respondent City of
Woodinville and this Declaration of Service to the following counsel:

G. Richard Hill, Esq.
McCullough Hill, PS

701 Fifth Avenue, Suite 7220
Seattle, WA 98104

J. Richard Aramburu, Esq.

Suite 209, College Club Building
505 Madison Street

Seattle, WA 98104

Michael C. Walter, Esq.

Keating, Bucklin & McCormack
800 Fifth Avenue, Suite 4141
Seattle, WA 98104-3175

I also mailed a copy of these documents to John Groen, Groen
Stephens & Klinge, LLC, 11100 NE 8th St., Suite 750, Bellevue, WA

98004-4469.

I declare under penalty of perjury under the laws of the state of

Washington that the foregoing is true and correct.

(2105 Sestllo,Wh I Kas, Fruitiands)

Ddte 4nd Place N. Kay Rlchﬁds
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